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Ramfit Kristeer Pramanik, 45 DLR 660, Abdul |

Ehaley vs State. 45 DLR 75, Jamshed Ahmed vs
Sinte 1d BLD 301, Malsi Minh as Sfate, 13 BLD
277, State vs Mafiz Uddin, I0 are 43, Mozl
Ralemign ©s Stafe, 10 BLC 183, In the instant case
trial Court commilted error in convicking
Masgum Sikder only because he absconded. His
conviction is not [ounded on any legal
evidence. So he is entitled to get acquiltal.

39. Considering the tender age of accused
Ripan and Hanif and the facts that befare come
mission of the affence accusad Ripan gave fists
and blows to the deceased and for that the
decrased complained against Ripan and for
that Ripan and Hanif assaulted the deceased to
death, we are of the view that justice will be
mel if the sentence of death awarded to Ripan
and Hanif is committed to imprisonment for
life with fine-

50. In the result, the reference I3 rejected.
The Criminal Appeal No. 3216 of 2004 is dis-
missed. The impugned judgment and order so
far as it relates to accused Ripan Howlader and

Hanif Howlader is affirmed with modification |

to the effect that accused Ripan Howlader and
Hanif Howlader are sentenced Lo suffer impri-
sonment for life and to pay a fine of Taka 5000
each, in default to suffer rigorous mprison-
ment for 3 [three) months more.

£1. Criminal Appeal No. M37 of 2004 13
allowed. There impugned judgment and order
of conviction ard sentence so far it relates to
accused Masum Sikder is hereby set aside.
Aceused Masum Sikder is acquitted of the
charge leveled against him. He be set at liberty
ab opce if mot wanted in any other comnection.,
The Jail Appeal No. 924 of 2004 is accord ingly
disposed of.

Sand down the lower Court’s records at
ofcE.

Ed.
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lan] @ ] ceemsenn Jetitioner
Mustafa Zaman } - ;
Iglam J i Bangladesh Bark and
hers ST T
Judgment ot R L
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Constitution of Bangladesh, 1572
Article 102(2)

Natural Justice—There has been no 2
vinlation of principle of natural justics as it §
Appears there had been a 8
sequential of post decisional hearing availed
of by the pefitioner with the respondents
which started right after the passing of the
impugnesd order.

o us since

Post Decision Hearing

Failure to issue notice may not be fatal 2
where the person complaining was aware of *
the proceeding and took steps to file his 3

A .....IE" :-'

objection as it has happened.

Bargladesh Telecom Put Lid ve  Bangladess 8
T4 Boasd, 48 DLR (AT 20, Chittagong Modical weill
Shahrayer Murshed, 48 DLR [AD) 33, Helalnddim g
Ahmed vs Bangladesh, 45 DLR (AD); [amuna OB
Chenpany Ltd ve SK Dey, 44 DLR (AT 104: |
Gandhi vs Unlon of Indiz 2 50K {1978 621,
| Bank vs VE Awasthy, 6 Supresne Court Case f‘
391, Charan Lal Skahy vs Union of India AIR
{503 1480; Bangiadesh v Professer Golam A zans 8
DLR {AD}192; Charan Lal Sabu vs Union of nde
AIR 1990 {5C) 1480; Abdul A'la Moudoodi vs W

Pakistan, 17 DLR (80} 209, Farid sons Lid's
*Writ Petition No. 2528 of 2005. e
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13 DLR (5C) 233 and Swadeshi Cothon Milk
s india ATR 1581 5C 518 ref.

Al Amiv Uddin it Mnain Mowncsesan,
- wdnnrafrs—For the Petifioner

Forrukl Prhman, Aduscate—Eor fine Respondent
i, 1.

Judgment

Md Ashiaqul lslam ] : At the Instance of
: the pelitioner, Amzad Hossain, this Rule Nisi
3z issued calling upon the respondents to
| show cause as Lo why the impugned Memao Mo
“Baimuni (LD A-1) 144,278/ NMH-677 dated 4-4-
2004 (Annexure-D) cancelling e Money
| Changer License of the petitioner lssued by
 Foreign Exchange Policy Division, Bangladesh
Bank at the signature of the respondent No, 4
should not be declared to have been made and
e ied without lawful authority and is of no
effect,

. 2. Thebackground leading to the Rule, in
‘hort. is that the petitioner was granied 2
' Morey Changer License under section 3 of
‘Foreign Exchange Regulaiion Act, 1947 (in
Bahort Act, 1047) in the name of his proprietor-
e Frm “Universal Money Changer” issued
By the respondent Mo 5, Depuly General
Wanagers, Foreign Exchange Policy Division.
F B gladesh Bank dated 15-9-1957 1o buy and
- f-p-r{-_tgn CUTIENCY feom the inmmin[; il
bmmtgoing passengers. The said license wWas
wsued on yearly basis subject to renewal on
fgearly basis subject to renewal on yearly basis
sahject 0 renewal oo yeatdy basis which was
newed up o 17-5-2005.

i 3 The respondent Ne. 3 issued FE
= _dar No. 3,/2002 dated 19-2-2002 providing
bpmide lines relating ko repewal of Money
i hanger License, release of foreign currency,
iehange of address el The said droular
§ peovided for transaction of forelgn currency
Seeng an vearly margel of 2,50 lakhs U5 Dollar
S each Money Changer. In case of fallure,

B
e

— e
Money Changer License for the following year
would not be considered. It has been provided
that for unavoidable circomstances if any
Money Changer fails to falfill yearly target,
remewil of License for the following year
would be considered o writien urdartaking
that the concemed Money Chenger wold ful-
fill the target. This opportunity will be available
fo the concemned Money Changer for once
during its entire business period.

4, The petitioner submilted an applicat-
inn on 14-10-2003 along with original Money
Changer License (Annexure-al, requisite fees
and relevant papers in the office of the res-
pondents for renewal of kis Money Changer
License for the next year commencing from 18-
9.2005 {Annexure-C). Bangladesh Bank lssued
Memno dated 4-4-2004 al the signabure of the
respondent Mo. 4, Assistant Director [Molicy
Division, Bangladesh Bank stating as the pelt-
Genar failed to fulfill the yearly target of foreign
currency trangaction in lerms of FE Circalar
Mo. 3 of 2002 dated 19-2-2002 there was no
scope to renew his Money Changer License as
the transaction of forsign currency of the
petitioner's firm in the year M0 wag 202 lakhs
1S Dollar which is far below of the fixed target
and in exercise of the power conferred by
section M2k of Act, 1947 the Money Changar
License of the petitioner was cancelled with a
direction to delivery his original Money Chan-
ger License and the foreign currency in hand, if
any, to Foreign Exchange Policy Division,
Bangladesh Bank. The petitioner has chal-
lenged this decision of Bangladesh Bank and
nhtained the present rule.

5. Mr Munshi Moniruzzaman, the lean-
ned Counsel appearing for the petitioner after
placing the petition and the relevant Annexures
with it mainly argued that the respondents
without lssuing any notice upon the petitianer
violated the principle of Matural Justice writh-
out giving any hearing and most arbitrarily
cancelled the license of the petitioner by the
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impugned order (Annexure-0) which should
be declared to have been made and ssued
without lawful authority and without any legal
effect. In elaborating his confention the learmed
Counsel further submits that the petitioner has
transacted foreign currency to the extent of
2A6331 US Dollar as per statements vide
{Annexure-E] during 18-9-2002 to 18-5-2003
and thereby fulfilled more than the target of
250 lakhe LIS Dollar fixed by FE Circular dated
16-2-2002 (Annexure-B). The respondents
without taking any notice of the same illegally
angd arbitrarly cancelled the Money Changer
License of the petitioner.

6. The petitioner in the Writ Petition has
given a detail and Jdate-wise staterment of facks
about the steps that he had taken after passing
of the impugned order. He furthar submitted
Hhak riEhl' after Ljnlinﬁ af e impugnq.:i arder
the petifioner made representation te the
respondent Moo 2, General Manager, Foreign
Exchange Folicy Division, Bangladesh Bank for
renewal of his license. Thereafter, the petitioner
had been continuously persuading the respon-
dents, to get his license renewed and lastly he
made a similar representation on B-3-2005
(Annexure-C}. But the respondents informed
him that the cancetlation of his license would
not be withdrawn. He was then directed not to
make any further representation,

7.  Mr Munshi Menirizzaman, mainly on
the ground of violation of Matural Tustice
mooted his argument relyving on the decision of
Bangladesh vs Tajul Islam reported in 49 DLR
(AT} 177, Highlighting the observations made
ir Hhat decigion he submits that license is a legal
F\-riv'i]:-eEE E_r.an'l'ed urder Taw and nob a chartby
and a show cause notice @ not a techndcal
requirernent or an idle cerermnony, it is &
mandate, The notice must not be vague or in
bare language merely repeating (he language of
the statufe. The notice must be clear and
containing facts of allegation giving an

Amezad Hossain vs Bangladesh Bank (Adfoul s |

17 BLC o

brought to our notice the paragraph of 21 of
said decision wherein their Lordships of 88
Appetlate Dhvision observed; 2

“#& license in a commercial sence =
a charity dome foa persan but a pri
accorded generally on payment of a i
Under section 10 of the Ordinas
Hoensee 13 required to pay “such secss
and fee as many be prescribed”
respondent paid taka 5 lakh as som
which was liable to be [orfeited wm
cancellation of the license. 5o, 74
cancellation of a license 15 a serious
adversely touching a person’s pec
interest, more than that, it affecs
fundamental right of a- citizen to oo
any lawful trade or business cubjeesy
certain mestrictions imposed by 1.1-:. T
Court woupld alw.:t:,-*s st :ﬂ'ql 2
authorily exerclsing such a drastic piss
of cancellation acts strictly according i
and always with faimess.” £

B, Mr Munshi also cifed Lhe ----_.'
Banglndesh Telecom Pot. Lid. vs Bangladesh 38
Bonrd and others, 48 DLR [AD) 20, (his
Medical vs Shatrayer Murshed, 48 DLR (AT
Helaluddin Almed vs Benelodesh, 45 DLE S8
and fampmn Onf Compeany Lid ms GK Dey. #3
[AD) 104 on the point. Sum and substancess
argument is that the respondents w
affording him any opportunity of being i
haz violated the age old and consisbent v
the Appellate Division concerning the TNl
Jugtice”. i
9. Mr Forrukh Rahman, the les
Coursel appearing for the respondent B
the other hand opposes the Rule and
that this Division in exercising its jum
under wrik certiorsri has a limited soo
fnbr detalls of the factusl aspect that
brought before by both sides. In paragsg
the Supplementary Affidavit the

opportunily of being heard to the pefitioner. He

Counsel specifically stated that undes S
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siiaceh Bank the petitioner is required to
mget as per FE Circular Mo, 372002
ge=use B) to the petition. That being nol
h!- the F:HHm‘l.Er [121-] IE-SFI-ﬂt'Ld.E'ﬂt in
i his power under sechion A2Hiil) of
L3 rightly cancelled the license of the

an
e

Bl There is no provision (n the Acl af
e ==y prior notice 10 the petifiones before
S e icense. As a result, the license was
3 ed by the respondents and the
miets werte not obliged to give any show
memcece before laking any decision over the
He further submits that fhe petitioner
e the cancellation of his license made 2
and thereafter almost over a
of one year he made several
gperdences with the respondents and
& senew the license and withdraw the
e of cancellation of license which was
ber and correct. The learned Counsel
Scsed the factual events stariing from the
b of the impugned order dated (4-4-2004
22005 and alsc when the respondents in
i e cticr of the petitianét on B-3-20035
st the petitioner not to make any
e application fo the bank, Thesefore, the
i Counsel submits that there is no
 of Natural Justice as the petiboner
m ufficient time to hear him, in a sense
# 3 post decision hearing. Even the
: on differsnt dates continuing
=ind of one year speak voluma of the
e = cited the decisions of Manekr Gendh
e of Incdian 2 SCR (1978) 821, Cirtarra Bask
I Soamsthry, 6 Suprene Ot Cases F05 32T,
2. Shaalrs vs Urvion of Indlia ATR 1930 f5C)
ke Bamgindesh vs Professor Golam Azam 45
arn192 in support of his conténbions.

BE. Heard the learned Counsel for both
= o dength and cansidered their submis-
W have gone through the pefibion,
et orcher and the different Annesures to

siioe carefully. At the very oulsel let us

_I.—-l':

-
bR
e
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gan the relevant law on the issue. Section
39){illy of the Foreign Exchange Regulation
Ack, 1947 muins ths;

+3, authorised dealers in foreign
exchange—il) The Bangladesh Bank
may, on application made ot in this behalf
sutharize any person o deal I forelgn
exchange.

(2 An authorization urnder
saciion—

this

(iii) may be granted to be effective fora
specified pertod, or within specified
amount, and may in all cases be revoked
for reasons appearing to it sufficent by the
Bangladesh Bank."

T T E L LD e

12, O a plain reading of the seclion we
have found that the law is clear that in a fit case
Bangladesh Bank can lake any decision for
revoking the license of any persan wihich hias
been granted for a specified perind by fxing a
target to be achieved. From annexure B, | e FE
Clreular Mo. 272002 it appears thal certain
conditions were accepted by the petitioner of
which achievernent of target of USE 250 lakhs
could not be achieved by him. But he made
representation asserfing that he has fulfilled the
target by producing supporting decuments m
several aspects. These are the things which
cannot be decided in writ cértiorari since il
scope is very limited. This Diinvrision cannok it
as a Court of appeal while exercising juris-
diction under certiorari, This is a seftled
proposition of law. The pelitionez if 50 advised
can well bring a civil suit Lo establish his case.

13. Next comes the sost vital aspect of the
case whether the principle of Matuzal Justice
has been violated in the facts and circumstances
of the present case. Here we want 1o clarify
| some dates which are very much relevanl on
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the issue. The impugned order was issued on 4-
4-2004 amd right after that on 13-4-2004 the
petitioner made application for renewal of his
license to the respondent and thereafter over a
period of one vear the petitloner and the
respondents effectively 1ook up the matter for
coming to a decision and finally the
respondents informed the petitloner that they
cannot withdzaw the decision taken by them,

14, Now, comes the question whether
under the facts and circomsiances of the
present case the principle of Natural Justice has
been violafed as stated above, Dur fivat query in

this regard is what would have happened if the |

petitioner would have been served with the
notice for showing cause why under section
W20 of the Act his license should nol be
cancelled, It would have been the same thing as
we have found that has happenad in the instant
case right from passing of the impugned order
on 4-4-2004 which ended up by the letter dated
+4-2005 {Annexure-G). Considering this
aspect, we can very well say that the petitioner

as given post decision hearing and, as such,
no violation of principle of Watural Justice was
committed on that score,

15. In the decision of Maneks Goedhi 95
Lirtion of Indiz it has been observed by Indian
Supreme Courti—

“The awdi alteram partem rule 15 nok
cast in 2 rigid mould and judicial decisions
gstablish that it may suffer sitwational

¥ v ]

: :
WW b Lo 1
public relgtions exercise, That is why
Tucker, I] emphasized in Russel vs Duke of
Morfolk that “whatever standard of
Natural Justice is adopted, one essential is

hat the person concerned should have a |

ressonable apportunity of presenting his

Atowsthy it has further held by the
Court of India:

cagse’ What apporiunity may be regze
as teasonable would necessarily depend :
the practical necessibies of situation. B
be & gophiztealed full-fledped hearing
may be a hearing which is very brief = :
minimal, It may be a hearing prior &

decision or it may be a post decisio
remedial hearing prior to the decision o
may even be a post decisional rerme
hearing. The audi alferam partem rol ' '
sufficiently flexible to permit modibce
and 1.ana|:1m'|.5 bo suif the I:J'l.lﬁl:'l"l-l:ﬂ
myriad kinds of situations which o
arise, This circumstantial flexibility of @
audi alferam partem rule was emphesm
by Lord Retd in Wizeman ve So
qgupna} whety he said thal he w-unH'

hiz fuand erital e

cenerabe in ko 3 series o
angd Fﬁi ;u|g§ and Lord Hallisen L|l‘:
observed in Pear-betg vs Party lh.'l
Courl “have taken iIn [ncre
zophisticated -.-iew of what is requi f
individual cases.” If would not, thess
be right to conclude that the audi »
parem rule is excluded merely becags -;_
power to impound 3 passport Mg
Frustrated, if prior notics and hearing
be b given to the person concerned bl
impounding this passport. The -
awthority may proceed to impound i
pasaport  withoul  giving any
opportunity fo the person concerned
heard, but as soon as ihe order fonposses
the passport 15 made, and opporimmg
hearing remedial in aim, shouid be g
him 2o that he may present his s
controvert that of the Passport
and point out why his passport :
be impounded and the crder imposl
ts recalled.” f el imenligy

16. In the decision of Komara Belkd
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: “In view of the fact that no prejudice
i has been shown. As is rightly painted out
' by learned Counsel for the appellant,
unless failure of justice is occasioned or
that it would not be in public interest to do
a0 in 4 partcular ease, this Court may
* mefuse to grant rvelief to the emplayes
concernad. [t is to be noted that legal
formulations cannot be divorced from the
fact situation of the case *Personal hearing
was granted by the Appellate Authority,
b though not statutorily prescribed: In a
s givin case post-decisional hearing can
obliterate the procedural deficiency of a
pre-decisional hearing.

17, Same principle echoed in the decision
Charim La! Shabis 0 AIR 17999 (5T as
gered o above.

.. 1B Inm the case of Chaper Lal Seiw pa Unios
iy ATR 1950 (SC) 1480 it was observed :
*This Court reiterated that oudf alteram
} partem 8 a highly effective rule devised by
o Hhe Couris to ensure thal a gtatubory
; anthorily areives ab a just decision and it is
*galculated toact as a healthy check on the
i abuse or misuse of powern. The rules of
o Matural Justice can operate only in areas
* met covered by any law vahidly made. The
' smF_'ral principle as d.lETlnE"LllE-]‘l.Ed from an
& absolute rule of uniform application seems
I o be that where a statute does not in terms

b ewrlude this rule or prior hearing but
m‘ulemﬂlalea @ post-decisional hearing
muntmg to a full review of the coginal
order on merits then such a stabube would
. e construed as excluding the audi alteram
& partam rule at the pre-decisional stage. [f
L the shatute confersing the power is silent
& with regard to the giving of a pre-
b decisional hearing to the person affected
dhe administrative decision atter past-
i decisional hearing was good.”

e  — e —
19, In Abdul A'la Moudoodi vs West Pakrsfan,

17 DLR (8C} 209, Farid spns Lid vs Pakistan 13
DLR{SC) 233 and Suwadeshi Cottor Mills s fndia
AlR 1983 5C #18 the Court of this subscontinent
held that the principles of natural Justice
should be deemed incorporated in every

etatubte unless it i3 exgluded expressly or by
necessary implication by goy statute.
idm;.wﬂ.-\'.'s :-:|r||.'|_r.'!n:'|1'jl.

20, Further in the case of Fazai Bhay s
Custodien General, AIR 1961 8 1397 it was held

that where the stahile does not reguire service
et potice and the peson sought Lo be gifected
his alrendy field a representation. the question
would arive whether that person has really
been prejudiced by the pon-service of notice as

ferphazis sapplied)

21, In our Junsdiction we have found in
the decsion of Prafessor Golam Azew vs Bangle-
desh that our Appellate Division also endorsed
the wview that the violation of principle of
Natural Justice in a fit case may be construed
by taking into consideration post decisional
hearing [ustice MH Rahman {as his Lordship
then wash observed:

“In case where no. prior notice could be
sarved, if, subsequent to the order, an
appartunity of being heard is given to the
person apgrieved, then that may be
considered in certain circumstances o be a
sufficient compliance of principle of
Matural Justice. Had the respondent been
given a post-decisional hearing after his
arrival in this country or after the. show
cause notice dated 23 March 1992 served
on him then perhaps the appellant’s case
could not have been assadled on the ground
of viodation of the principle of hear the
other side or fair hearing. After hearing the
respondent the Government could have
omitted his name from the notification as it
was done in a number of cases. The
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responident's case is that his case s not at
all different from those persons whose
names were omitted from the notification
and that this case is totally dissimilar from
those persons who did not come to

challenge the notification,

13, The decision cited by the petitioner as
referred to above in Banglndesh s Tajul lstem 49
DL is absolutely different and distingu ishable
trom the case i hand, In that decision the
|{cense was cancelled under section 14{1) of the
Immigration Ordinance 1982, In that seclion it
was specificallg.r mentioned that alies giving an
i a declsion can be
taker. That being not done and the license was
cancelled and the High Court Division
declared the same to be illegal since there was i
violation of Natural Justice and the Appeliate
Division upheld the decision. Bul section
F2)(iii) Foreign Exchange Regulatary Act does
not contemrplate such requirerment of haolding
any inguiry on giving any pror notice {or
taking any decision.

adesh Bank [AsyGme ki Ji
prior notice by the responen E
cancelling the License of the petibomeris
been prejudiced for violativn of the pe
Matural Justice.

24. Butin [act as we have observedt
Htiaer in no way has been prejodioSs
ground of vielation of Natusal
present case as there 15 mo violation of N
justice in the case for the teasons 25 =
ahove. He took up the mattes
respondents tight after their @ e
cancelling the license and admittedy -
ample post decision hearing.

& A

75, Failure to issue notice may net
where the person complaining was :
the proceeding and took steps o
uhjnl:t.:l.ﬂl'tﬁi\‘h:laha:ppﬂmd in [he prees

i —f

26, Fortified with all these decisiomg,
fndings and in consideration of the so e
certiorari In particular we are of the v S
i this case there has bsen ho e
principle of Natural justice as It appes= o

23, In the case in hand we have found thal
the petiioner brought this Wril Petition after
ane year of the passing of the impugned order
and all these days he made representalions
wiih fhe respondents to resolve fhe matlen The:
petitioner has annexed all those papers before
us in the Writ Petition and by Supplementary
Affidavit respendents in their reply also
submitted several factual aspects denying the
claitm of the petitioner. We have already
ohserved that these are the question of fact
which cannot be decidad in writ certiorari. The
petitioner right after the cancellation of Fis
license cowld have moved before this Dhivigian
an the ground of violation of MNatural Justice
but he waited for one year and tried to
overcome his problem by taking up the matler
with the respondents on 13-4-2005 right after 3
days of the passing of the impugned order on

since there had been a sequential <f 3
decislonal hearing availed of by the peis
with the tespondents which started o=
the passing of the impugned order on &=
and ended on 4-4-2005 with the ssum s
letter by the respondent Bangladess
¢ Annesute-G ko the Writ Petibion).

iglapon ¢ |,|-r|--' :

27, Un the ple
e J LTS '.|; (113

highlighting the aforesai

[vrstoiy, C e we [N

REE PVET Ol & Li2™

cround. contending viglabion of PrEmCEEE
capl tries (0 eotrTER

313 I [
vurh of Lav rbuin s
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ElOIe g

= 4 §
Al minCoda) |- u [ e e
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funderfined and gmphess S

b, S B LR L]

CEISE.

447004, So it canmot be said thal fornct giving

25. The present case is indeed = 2
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which s an exception to the general Rule of
principle of Matural Justice’. This is a case
where we hold that the principle of Natural
Justice has not been violated at all owing fo
past decisional hearing,

29, That being the position we are of the
view that in all fairmess this Rule should be
discharped.

30, [n the result, the Rule is discharged,
however, without any order a8 o cosk

The order of stay granted earlier by this
Court Is hereby regalled and vacated.

Commurnicate at onee,

Ed.
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substitation, which Mr Hoque contends to be
a nullity and not sustainabla wnder law,
L)

45 DLE 419, ATE 1933 (Mad) 454, AIR 1932
{Lahore) 592, 50 CWN 801, [LR 33 (Mad) 109, AR
1918 {Cal} 257, AIR 1955 (Barm) 356 and ILR (1) Cal
611 raf

Aretru) Hogque with Md Mirzmoud Alam, Adwodaies -
For the petifioner,

Hibibul Isfamn Blucipan with Mohaddessd  [sinom,
Advoenls- For the respondent N 2,

Tudgment
Md Ashfaqul Islam | Let the supplemen-
s i



