284

BPDB vs Summit Industrial Corp. (Zubyer Rémet Graduzy)) 19 BLC (2014)

High Court Division
(Original Civil Jurisdiction)
Zubayer Rahman } Bangadesh Power Deve-

Chowdhury | lopment Board (BPDB)
..................... Petitioner

Vs
Judgment }Sumrnit Industrial and
December 9th, | Mercantile Corporation
2012. } (Pvt) e Respondents®

Arbitration Act (1 of2001)
Sections 7A and 20

The parties clearly intended that any dis-

cably agree not to initiate any proceeding, file
any action or suit in any Court of competent
jurisdiction except proceedings for the pur-
pose of recognition and enforcement of the
arbitral award. The scope for approaching the
Court for determination of any issue includ-
ing the jurisdiction of the arbitral tribunal
has been expressly excluded by both the par-
ties in writing. The incumbent, being a citi-
zen of Bangladesh, appears, prima facie, to be
disqualified to be appointed as arbitrator for
settlement of any dispute between the parties,
as per the provisions of clause 19.4 (c) of the
RPE. verern(23 & 25)

Forrukh Rahman, Advocate with Husainul Kabir,
Advocate—For the Petitioner.

Katishma Jahan, Advocate with Narita Navin Khan,
Advocate—For Respondent Nos. 1 & 2.

Judgment

Zubayer Rahman Chowdhury J: Supplem-
entary affidavits dated 6-12-2012 do form part

*Arbitration Application Nos. 18 & 19 of 2012.

of the substantive applications both in Arbitra-
tion Application No. 18 of 2012 and Arbitration
Application No. 19 of 2012.

2. Arbitration Application No. 18 of 2012
is at the instance of Bangladesh Power Deve-
lopment Board (briefty. BPDB) under section 20
read with section 7A of the Arbitration Act,
2001 seeking an order dismissing the Arbitral
Tribunal along with an inferim order staying
the arbitration proceedmg of the said Arbitral
Tribumal with regard o the settlement of a dis-

 pute befween the parties with regard to the
' development of HRO Fired Power Generation

ising between them should be seitled | *
Puleanising een = | Facility of 104 4108 MW at Syedpur, Bangla-

through arbitration. The express intention s |
re-enforced by clause 19.4(h), which stipw- |
lates that the parties to be agreement irrevo- |

JE R
3. ArberzSon Apphcation No. 19 of 2012
i aksp =t the Tst=nce of Bangladesh Power

| Dewelopment Board (briefly, BPDB) under sec-
| tion 20 read with section 7A of the Arbitration
| Act. 2001 comg=ining @ similar prayer as the one

made n Arbitr=ton Apphication No. 18 of 2012,
however, in relataon to a different project at a
different location, namely, the construction of
HFO Fred Power Generation Facility of 104,
4108 MW a2 Shanizhar. Naogaon, Bangladesh.

4 Iiis to be nofed that the construction of
both the projecis were to be undertaken by
Summit Indusirial and Mercantile Corporation
(Pvt) Ltd (respondent No.1).

5. Since the petitioners and the respon-
dents in both the Arbitration applications are
one and same and since the issues involved in
the two Arbitration applications are identical,
they were heard together and are being dis-
posed of by this single judgment. Mr Forrukh §#
Rahman, the learned Advocate appears along
with Mr H Kabir, Advocate for the petitioner,
while the respondents are being represented by #
Ms Karishma Jahan, Advocate appearing with &
Ms Narita Navin Khan, Advocate. g

6. Mr Forrukh Rahman, the learned Advo-
cate appearing in support of both the applica-
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tions submits that the opposite-parties had ini-
tiated the Arbitration proceeding for settlement
of the alleged dispute between the parties. Mr
Rahman has challenged the formation of the
Tribunal on a substantive ground as well as a
procedural ground. As regards the substantive
ground, Mr Rahman submits that the reference
to Arbitration made by the opposite-party is
without any basis whatsover in as much as, no
contract has been executed between the parties
and therefore, the invocation-of the Arbitration
clause and the subsequent reference to Arbitra-
tion is absolutely without any basis. Mr Rah-
man further submits that, from a procedural
point of view, even if it is accepted, but not con-
ceded, that there is a validly concluded agree-
ment between the parties, the constitution of
the Arbitral Tribunal with a sole Arbitrator is
not tenable in law in view of the fact that the
sole Arbitrator happens to be a shareholder in

~ the holding company of the opposite-party.

7. Elaborating his submission, Mr Rah-
man submits that it is evident from Annexure
Gl of the application that the sole Arbitrator
appointed by the opposite-party is a sharehold-
er in the said company. Mr Rahman submits
that due to such conflict of interest the sole
Arbitrator is disqualified to act as an Arbitrator
for settlement of any dispute between the par-
ties.

8. Mr Rahman has strenuously argued
that even through, in the meantime, the sole
Arbitrator has resigned and a new Arbitrator
has been nominated in his place, nevertheless,
since both the parties have already appeared
before this very Court, it would be proper if the
dispute is settled before this Court rather than
referring the matter back to Arbitration.

9. Placing reliance on the provision of sec-
tion 20 of the Arbitration Act 2001, Mr Rahman
submits that this Court is empowered to decide
the dispute between the parties when such
determination by this Court is likely to produce

substantial saving in cost. Mr Rahman submits
that the petitioners have fulfilled the other two
requirements as laid down in section 20 of the
Act and, therefore, there is no reason while the
matter should not be settled by this Court.

10. Both the applications are being
opposed by the respondents by filing respective
affidavits-in-opposition.

11. Ms Karishma Jahan, the learned Advo-
cate appearing on behalf of the opposite-party
submits that the instant application has become
somewhat infructuous as because the con-
cerned Arbitrator has already resigned from his
position as sole Arbitrator pursuant to filing of
the application by the respondents and a new
Arbitrator has already been appointed in his
place. Ms Jahan further submits that it is open
to the petitioner to accept the new Arbitrator
nominated by the opposite-party to act as sole
Arbitrator for settlement of the dispute bet-
ween the parties.

12. Turing to a more substantive issue, Ms
Jahan submits that it is incorrect that there is no
agreement between the parties. Referring to the
Request for Proposal (briefly, RIP) as well as the
letter of intent (briefly, Lol), Ms Jahan submits
that from a combined reading of the two, it is
evident that, the opposite-parties intended to
enter into a contract upon settlement of the ini-
tial issues between them.

13. Referring to Annexure 1 of the affi-
davit-in-opposition dated 17-7-2012, Ms Jahan
submits that the concerned sole Arbitrator,
against whom the petitioner had a grievance on

‘the ground that he was a shareholder in the

respondent company, had already tendered his
resignation from the office of the sole Arbitrator
on 5-7-2012. Ms Jahan further submits that sub-
sequently, the opposite-party has appointed Mr
Manzur Hasan, Barrister-at-law as the sole
Arbitrator and had also intimated the same to
the petitioner by letter dated 15-7-2012. There-
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fore, according to Ms Jahan, the first limb of the
petitioner’s grievance, so far as it relates to the
appointment of the sole Arbitrator, does not
hold good any further.

14. In response to the argument advanced
by Mr Rahman as to the non-existence of a for-
mally executed agreement or contract between
the parties, Ms Jahan submits that a conjoint
reading of the RPF and Lol makes it abundant-
ly clear that the parties have entered into a con-
tractual relationship and therefore, it is both
proper and legal for the opposite-party to
invoke the Arbitration proceeding for settle-
ment of the dispute between the parties.

15. Refuting the argument advanced by Mr
Rahman with regard to the cost/expenses of
the Arbitration proceeding under section 20 of
the Act, Ms Jahan submits that the projects in
respect of which the dispute arose between the
parties runs into hundreds of crores of Taka and
therefore, a fee of Taka 1,00,000 per day for the
sole Arbitrator, which is to be bome equally by
both the parties, is too insignificant to atiract
the provision of section 20 (2) (a) of the Act. Ms
Jahan concludes her submission with a prayer
that the Arbitration proceeding before the sole
Arbitrator may be allowed to proceed.

16. T have perused the applications, the
connected documents and the relevant provi-
sions of law. I have also considered the submis-
sions advanced and the decisions cited by the
learned Advocates of the contending sides.

17. At the very outset of my discussion, it

would be pertinent to refer to section 20 of the .

Arbitration Act, 2001, which reads as under :

“20. Powers of the High Court Division
in deciding jurisdiction -(1) The High Court
Division, may, on the application of any of
the parties to the arbitration agreement,
after serving notice upon all other parties,
determine any question as to the jurisdic-
tion of the arbitral tribunal.

(2) No application under this section
shall be taken into account, unless the High
Court Division is satisfied that-

(a) The determination of the question
is likefy to produce substantial sav-
ings in cosis.

(b) The application was submitted
withoat any delay; and

(c) There is good reason why the mat-
ter shounld be decided by the Court.

(3) The apphicztion shall state the rea-
sons on which the matter should be decid-
ed by the High Court Division.

(4) Unless otherwise agreed by the par-
ties, where amy application is pending
before the High Court Division under this
section, the azbiiral tribunal shall continue
arbitration proceedings and make an arbi-
tral award.”

18. Having noted the relevant provisions
of law, bet me now tom to the request for
Proposal (RFP} whach contains certain provi-
sions with regard to settlement of dispute
between the parties.

19. The provisons with regard to settle-
ment the dispute between the parties are con-
tained in section 194} of the request for
Proposal, which reads as under,

“In the event that (i) any request for
arbifration made in pursuance of section
19.4 (a) and Article 6 of the Convention is
not registered by the Secretary-General
under Article 36(3) of the Convention or (ii)
the Centre or the arbitral tribunal fails or
refuses to assume or to exercise jurisdiction
or to continue to exercise jurisdiction with
respect to any dispute referred to it or (iii)
for any other reason the Dispute cannot be
finally determined by arbitral proceedings
pursuant to the ICSID Rules, then any such
dispute shall be determined by means of
arbitration in accordance with the Rules of

PR
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Arbitration of the International Chamber of
Commerce (“the ICC Rules”), provided,
that, notwithstanding the foregoing, any
arbitration to be conducted in Dhaka,
Bangladesh pursuant to this section 19.4
shall be carried out under the provisions of
Bangladesh Arbitration Act of 2001, (ActI
of 2001).”

20. Section 194 (c), (d) and (e) read as

under :

“19.4 (c) Any arbitral proceeding under
this section 19.4 shall be conducted in
Dhaka, Bangladesh; provided, that if the
Company desires that the arbitration be
conducted outside of Bangladesh, the arbi-
tration shall be carried out at the seal of the
Singapore International Arbitration Centre
in the Republic of Singapore and the
Company shall pay all of BPDB’s costs of
the arbitration, as and when incurred by
BPDB, including the out of pocket costs of
the arbitration of BPDB in excess of the
costs that would have been otherwise
incurred by BPDB had the arbitration been
conducted in Dhaka, Bangladesh (the
“incremental Costs”). The arbitrator shall
resolve any disputes as to whether a cost
would have been incurred in connection
with the arbitration in Dhaka, Bangladesh
or are incremental costs. The arbitrator may
order that BPDB bear its own incremental
costs in part or in full if he find that BPDB's
claim or defence in the arbitration was spu-
rious and without any merit whatsoever,
and BPDB shall pay the amount ordered:
provided, however, that if a matter in dis-
pute involves a sum of U.S. ten million
Dollars or more, or the legality, validity or
enforceability of this Agreement, or the ter-
mination of this Agreement, the arbitration
shall, unless otherwise agreed by the par-
ties, be conducted in Singapore, and, in
such case, each Party shall pay-its own costs

of arbitration as and when incurred, unless |

such cost’s are ordered by the arbitrator to
be paid by one Party, in which case they
shall be paid by such Party.”

(d) The Parties agree that the arbitral
tribunal constituted in pursuance of a
request for arbitration made under Section
19.4 (n) or (b), shall consists of a sole arbi-
trator or, if the Parties agree, three arbitra-
tors, two of which shall be appointed by the
Parties and the third arbitrator appointed
by the two Party selected arbitrators who
shall be a person who has held judicial
office for a period of not less than three (3)
years in a court of record in England or in a
jurisdiction whose laws are substantially
derived from the common law of England.

(e) No arbitrator appointed pursuant to
this section 19.4 shall be a national or resi-
dent of the jurisdiction of either party or of
any shareholder or group of shareholders
owing directly jurisdiction of either Party
or of any shareholder or group of share-
holders owing directly or indirectly five
percent (5%) or more of the Ord inary Share
Capital, nor shall any such arbitrator be an
employee or agent or former employee or
agent of or have any material interest in the
business of or in any Party or any such per-
son.”

21. Section 19.4 (h) reéds as under :

“19.4 (h) Until such time as any arbitral
proceedings begun in pursuance of section
19.4(a) or (b) have been finally concluded
(and, for this purpose, all rights of appeal,
if any, shall have been exhausted), each
Party irrevocably agrees not to initiate any
proceedings, file any action or suit in any
court of competent jurisdiction or before
any judicial or other authority arising
under, out of, in connection with or relating
to this Agreement, the arbitration agree-
ments set forth in this section 19.4, any
Dispute (whether or not any such Dispute
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shall have been referred te arbitration in
pursuance of Section 19.4(a) and (b}, the |
subject matter of any Dispute or any arbi- |
tral proceeding begun, in pursuance of
Section 19.4(a) or (b), including without
limitation (i) proceedings brought with a
view to recourse or appeal against or revi-
sion or the annulment of any arbitral award
or procedural order made by the arbitral
tribunal or proceedings or (ii) proceedings
in which relief or remedy is sought by way
of injunction or other judicial order (inter-
locutory or final) which would have the
effect (directly or indirectly) of restraining
or impeding the maintenance or prosecu-
tion by either Barty of any arbitral proceed-
ing initiated in pursuance of Section 19.4(a)
or (b), except proceedings brought exclu-
sively for the purpose of recognition and
enforcement of any arbitral award or proce-
dural order made by the arbitral tribunal.”

22, Section 19.05 (a) (iii) reads as under:—

(i)
(iii) it consents generally to the juris-
diction of, any court of competent
jurisdiction (including courts in
Bangladesh) for any action tiled
by the Company lo enforce any
award or decision of any arbitra-
tot who was duly appointed
under this Agreement to resolve
any Dispute between the Parties
(including without limitation, the
makihg, enforcement or execution
against or in respect of any of its
assets (other than the Protected
Assets) regardless of its use or
intended use and specifically
waives any objection that any
such action or proceeding was
brought in an inconvenient forum

and agrees not to plead or claim
the same. BPDB agrees that serv-
ice of process in any such action
or proceeding may be affected in
any manner permitted by the law
applicable to the aforementioned
court.”

=

23. A careful perusal of the provisions,
guoted above, leaves no room for doubt that
the parties clearly intended that any dispute
arising between them should be settled through
Arbitration. The express intention is re-
enforced by clause 19.4 (h), which stipulates
that the parties to be agreement irrevocably
agree not to initiate any proceeding, file any
action or suit in any Court of competent juris-
diction except proceedings for the purpose of
recognition and enforcement of the Arbitral
award. Therefore, the scope for approaching
the Court for determination of any issue includ-
ing the jurisdiction of the Arbitral Tribunal has
been expressly excluded by both the parties in
writing.

ey

24. However, there is another issue which 1
appears to have been overlooked by both the 1
sides. Clause 19.4(e) of the RPF reads as fol- :
lows: t

“No arbitrator appointed pursuant to 1

this Section 19.4 shall be a national or resi- h

dent of the jurisdiction of either Party.” H

25. From the affidavit-in-opposition dated
17-7-2012 it appears that the respondents have T
appointed Mr Manzur Hasan, MBA, Barrister- S
at-law as Arbitrator for settlement of the dis-
pute between the parties. The incumbent, being .
a citizen of Bangladesh, appears, prima facie, to tn
be disqualified to be appointed as Arbitrator for th
settlement of any dispute between the parties, Pt
as per the provisions of clause 19.4 (c) of the i
RPF. |

an

26. Therefore, having regard to the facts de

and circumstances of the case and the relevant
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provistons of Taw as contained in the Arbitra-
lion Act, 2001 as well as the relevant provisions
contained in the RPF, this Court is of the view
that the dispute, if any, between the parties is to
be settled through Arbitration and the parties
are o appoint the Arbitrator (s) in accordance
with this stipulation made in the RPE.

27, With the observations made above,
both the Arbitration Applications are hereby
disposed of.

28. There will be no order as to cost.

Ed.

High Court Division
(Civil Appellate Jurisdiction)

Sharif Uddin Chaklader J }
Md Shawkat Hossain |

Raihan Nazrul and
others...Appellants

VE
Judgment Abul Khair and
May 3rd, 2010. Others.....ooeeeen e
} ..... Respondents®

Registration Act (xviof 1908)
Section 47

A registered document shall operate from
the time from which it would have com-
menced to operate if no registration thereof
had been required or made, and not from the

time of its registration.

| Transfer of Property Act v

Section 52

When plaintiffs purchased the sull
erty in 1987 when the suit of defendan
pending as such, the transaction in faw
plaintiffs during continuation of the suil
by doctrine of lis pendency. Transaction
plaintiffs is hit by section 52 of the Act
pendency and the plaintiffs of the suil v
abide by the decree passed against thei
dor and by virtue of the decree the nui
was transferred to defendant No.l fro
date of execution of bainama i.e. from |
such, when the suit land was transfo
the plaintiffs, plaintiffs did not acqgu
title but only they purchased liligatl

some paper transaction.

KM Zahirul Haque vs Shahida Khanant,
(AD) 65; Jamaluddin vs Rabeya Begnm, %' |
Muzaffor Ali vs -Monwora Hospital, 19 BLI
DLR 341: Hochenaddi Shaikh vs Esrnail b
DLR 294; Debendra Chandra Saha, decree Iy
Nabin alias Nalini Chandra Pal, 7 [
Secretary, Board of Trustee, RAJUK ki
Kalyan Trust vs Dhaka City Corporativn atu

| 2 MLR (ADj) 101; Abdur Rashid vs Aol 1Y



