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Ferms, Issues and Fhrases:
Absorption of Governmen! Employees
accardance with Surplus Public Servanis
Absorption  Ovdinance, 1985, “surplus
prebiie servang™

Main Legal Fssug:
Wiether petitioners have the vight w be
atisorhed divecrly wnder secrion 571} of
fhe Chdinance Voo 24 wf P33 o nor,

Main Findings:
Ta view af Secrion 571} of the Ordinance,
JUSE pnce the ingewmbent v declured a5
“surpfus ™ by the povernment, he fras the
right to be absorbed in the  post,
Frn-j.-_:.u-.-ah{-p i dhe same gy sl i0 o7 past
._-ru'r:q.lf.lrg Loy woil .u,l"l,tm_p...-..q’.l-"r:'m _?f__:'.

Surplus  Public  Servants  Absorption
Ordinance, 1983 Section 5: Right of
ahsarption:

However, in view of seetion 501) of the
Orrdimance, 1985 once the incumbent is
declared ax “serplus " by fhe governnrent,
he hav the eghe to be whsorbed in ihe
piest, preferably in the same piay scale or a
past carrying lower seale of pay. Since
the  petitioners  have  admittedly  been
declared as “surplns™ by the respondent
Crovernment, they have legal vight to be
absorhed, bud sabject to the criferfons ay
enumerafed in section 5 of the Ordinance
Mo, 24 of 1985 where disceetion of the
Covermmoent lies either to alisork i the
same pay veale o @ post carvping lower
pety scale, Hlence, the ratle ax declded in
ilee case reporied fn 44 DLR (1992) 343
has no marner of applicatien in the
PrESENT CHRE. - nnie fFara 31).

He that as it may, simee legal right hs
heen aecrned upon Hre peritfosess ol
vt delay i fevokiing Wl

jurisdiction will nor go to defear the
of the petitioners to be abso [
accordignce  with section 5(1) of

Ovdinance No, 24 of 1985....... {Pars
Surplus  Public  Servants A
Ordinance., 1985%: Section 51 Right

absorptien snce declared as ¥Surplus™:

Since the petitioners, as included in
dwg  dmred JRAR 20N fdnmexare-
prepared by the Minisiry of Ene
(Energy IMvisien) in comiplionce wi
section § of the Ordinance No. 2

1985, have already been declored
“surplns™, ax such justice shall hecter
seen fa fvave been done §f the concern
pegpondenty toke fmmediate cteps m‘rmrj
thair absorption and ro complete the rai
process By aecerdance with low af al
earliest opEoOrtHRit e {Para 330
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Bangladesh Sweall dInd st
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Rear  Admiral A4 Mustafo Y
Bangladesh 51 DLR{AL) 146,

Dr. Nwrwl Tslam V=
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Bangladesh .

Sheikly - Abdny Sabare Vi Refurn
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Hangladesh Soya-Protein Project Lol
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Manggement and Relisf, Gangladesh
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decretary,  Ministry of  Industries,
Natioralised  Indusivies  Divigion Vg,
Kaleh Ahmed and another 1 BLI (AD)

Muollah Induserial Esrare Vs, Khowja Md
Avifialian and others 61 DLE{AIDNY and
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India and athers AIR 196%5(7) Cal. 95

Bangladesh Soya-Protein Project Lid, V.
Secretary,  Mindstry  of  Disaster
Muanagement and Relief, Rongladesh &
Okers & BLOC 681,

FARAII MAHBUR, J;

1. Singe common question of law and
facts are involved in all these writ petitions. os
such those have been heard together and are
being disposed of by this single judgment.

2. In wnl pelitton Mo: 2320 of 2010 a
Rule Nisi has been tssued under Article 102 of
the Constitutien of the People's Republic of
Bangladesh calling upen the respondents o
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show cause as to why the letter of
appointment of respondent nos0-31 issyed
under Memo Moo  DPDOICR-82TESA
Employees 07-08/2654 o 2682  dued
17.06.2008, Memo No, DPFDCHCS-B2/DESA
Employes-U7-D8/6012 dated 24.06. 20048, File
no. DPDCICSE" Appointment officers (7-
Q850437500 dated 22062008 (Anncxure-l
series) and Memo No. Ty i epme. 3 S5
aooqfeky dated 30062008 {Annexure-F)
msued by respondent nod and Memo No.
cEAAf (i ca, SRR T ook a
dated 30.06.2008 issued by respondent ne. 3
(Annexure-F-11 should not be declared 1o
have been passed without kawful authority and
hence. ate of no lepal effect and why the
respondent no. 7 should not be directed not to
issue any further letters of appointment otheér
than thoss of the offivinls and staffs of Thaka
Llectric Bupply Awthority (DESA) dated
30 0k 20008,

3. In other |8 wni petitons Rules Nisi
heve been issued wnder Article 102 of the
Constitution of the People's Hepublic of
Hangladesh calling upen the respondents 1o
show cause as to why a direction should not
be given upon the concerned respondents fos
absorption of the respective petitioners  in
Dhaka Power Distribution Company Limited
(DPDCLY,  a  public hmited  company,
registered under the Companies Act, 1954, 10
the post of Upper Division Assistant as per
section  21A(3)(ga), as amended on
13082008 under Ordinance Noed0 of 2008
and also in accordance with the Surplus Public
Servunts  Absomption  Ordinence, 1983
(Ordinance No. XXIV of 1985), andior pass
such other or further order or orders as to thiy
court may seem Mt and proper.

4, Facts, in brief, are that Dhaka Flectric
supply Authority (in shor, DESA} was
created under section 3 of the Dhaka Electric
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Supply Authority Act, 1990 (Act No. XXV of
[ 9000} te ensure regular and proper electricity
supply 1o the  consumers  of  Dhaka
Metropeliten City, The respondent ned, vide
Memo No. Bape | &R [ g/ Fa-sleefare
dated 30.10.24H05 [ Annexoare-A) bad mtimated
the Chairman, 1ESA, mespondent nod that
due s1eps had been taken o convert DESA
e a public lmited company wnder the
Companies Act, 1994 with commaitment that
i the event of conversion o a limited
campany the officinls and staffs of DESA
would not tun the risk of emination from
service, Vide Memo dated 27042008 the
Deputy Secretary of the Ministry intimated the
regpondent ne. 4 that o 25003005 5
governmienl owned public Tnmited company
had been incorporgied under the nome and
style Dhaka Power Distribution Coempany
Limited (in short, DPDCLY covering  the
respective arcas of DESA a5 4 pan of “f=
e wowm e that all the proceedings and
properties of DESA would also be translermed
o DPDCT,  which would  appoint the
respective employces as per thetr own service
regulations amd that those who would not pet
employment would continue 1o setve under
the respandent gevernment with their right 1o
pension and other service benefits {Ammexure-
). Refore the actual conversion of DESA mio
DPDCT. the Director {Administration] DESA
vide Office Memo Moo 0E9efE e .
B AR RRyliockfey daded 22052008
affiered an opiion o the officials and staffs of
ESA Lo apply in speetfic Foem, supplicd by
P1ICL, Tor absorption and 16 submil on o1
helore  2R052008  (Amnexuie-B). The
poposal for convetting DESA infe a limited
company tnder the Companies Act, 1994 and
creation of DPDCL was approved o the
mecting of the Advisory Board on 15,06 2008,
In the light of the said decisien the Senor
Asgistant Scorctary, Ministry of Fnergy and
Mineral  Resources  {Power  Division),

respondent nod issued @ feter o i
respondent no.2 with copy 10 1he respomndo
no, 4 stating that more than 80%4 of e
permancat officials and staffs of DESA would |
be absorbed in DPDCL; these who would e 3
left hehind should remain in DESA Cell anfl
would continee to serve subject 1o the 8
ptevalent terms and conditions of service of ;
the government {Annexure-C) In the light of 38
the said letier respondent Mo, 7, the Munsgmss
[rector, DPECL sent s leticr o the §
respordent no. 4, intimating that TPDCL had 8
already issued appointment letters to |870 3= 3
and 4" Class Lmployees, Senior Accouns 8
Assistant {119), Customer Service Allendss &
{10y, Meter Reader (192). Swiich Boesd &
Attendanl (194}, Security  Supervisor (4L
Drriver (26), Heawy Duty Vehicle Driver (TL !
Pata Entry Ce-ordinstor (9), Lineman Mase
{963, Meicr Tester (0), Forcman (66), Cable
Jointer  [¥), Complaint  Supervisor {200 §
dectrician {58), Peon (58), Office Supervisse 1§
(621, ‘Transport Supervisor  (2), Bill 3
Supervisor  (20), Office  Assistant cum 3
Computer Dperator (104), Dsallsman (Zk |
Btore keeper (45), T Operator (19), Nurse (4L
Assistanl Accounts (34), Security Guard (4L
Soiper {24), Lineman (307), [k Fntre
Operator (9% and in other Digher posts
pursuant. o the options submitted by thoss
opted 1o join DFDCL under Memo Ne
DPRCICS-E2ESA  Employees ) 7-087205-
2682  dated  17.06.2008;  Memo  No
OPDCACS-  BYDIESA  Employee-07/6011
dated 24062008, Tile no. DPDCICS-
6l Appointment officers (/-8R dated
04,08, 2009 and File Mo, DPDCICS- &
Appointment!officers/07-08/5042/(50)  dated
22.06.2008  (Anneaure-D series), Os
F0LHE 2008 {Annexure-F) (he respondent no.¥. S8
the Senior Assistant Secretary of the Ministry
issped ofice order with copy o respondent
nos3 and 7 slatinp, fefer ofic. that from -
30.06.2008 the function of DESA had been |
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dirccied 1o he  trunsferrediconverled  inio

DFDCL vide section 21 of the "Tage faew
FE WA, ihba” subjeet to the terms and

" conditions as suted therein. The said leter is

quated Balow!
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5. Mumsuant o the office order dated
10.06.2008 (Annexure-E) the Deputy Director
(Admin), DESA vide Memo Moo wesifefy
(=fizitiz-on felsfef ammisizoores)  dated
062008 (Annexure-F-1)  released  the
officinls and stafis  with  effect  from
MLD6.200B enabling them to join DPDCL.
Meanwhile, “smm e e suiws (rmnes)
S, aset, Chdinamce Mo, 40 of 2008 was
promulgated by the Hon'ble President of the
countcy giving effect from 30.06.2008 making
ainendment of scction 21 by inserting section
21ka and thereby had provided power to the
govemment to convert and transform DESA
mio o publiec limited company, onder the
Companies Act, 1994, Section 21 KAL) (Ga)
particulerly provides that all the officials and
employces would be absorbed in gccordance
with Surplugs Public Servanis  Absorption
Ordinance, 195,

6. 1t has been contended that the presen
petitioners and. all the other officialzs and
cmployess of [DESA had Alled in the
respective Fomms ag supplied by DPDCL, [ur
the purpose of absorbing them i accordance
with section 21 KA {3%Ga) of the Ondinance
no; 4 ol 2008, bul instead of complving with
the same respondent nos, 7 and % issued
appaintment letiers o others, Being apperieved
by and dissatisfied with & {six} emplovess of
DESA filed writ petition no.eth2 of 2008
whetein o Rule Nisi was jssued which was
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ulizmately dispesed of by making the Tule
dhsolule vide judgment and order dated
17 (182009 directing the respondent nog. 7 and
% 1o consider and dispose of the pending
represeniations of (he potitioners as per the
provisions of the relevant laws {Anneaure-T).
Challenging  the same respondents  had
preferred Civil Petition for Leave 1o Appeal
ne 2033 af 2000 which was  ultmately
dismvissed with the following findings:-

“Tigving  regard to fe jocis anid
ircinsianees  af the case und  the
provision of Section 20 af the Daka
Elecirie Autforine et 1990 ay amerded
hy the [Mhaka Eleciric Supply Authority
Awtendmeni Ordingnee, 2008, as well as
the provisions of the Surplus Pirhiic
Servernt Abvorption Crdinmitce, J983, we
do not find any Wegality or infirmity i thie
Juclgrrent and order pasved by the High
Cort Division, 1t appears that respondent
rs, -31 ought not fo lave been appainied
privr 1o dispasal of the respondents sode
By the peritioners. (Aunexiere-b)

1, Accordingly, in writ petition no 2320
of 7010 the petitiomcrs had challenged the
appointment of respondent nos.9-31 issued by
the DPICL and the regpective petitioners, in
ather writ petitions, had sought for a direction
with & view to absork lthem in DIDCE
pursunl fo section 21 KA (3i(ga) as amended
vide Ordinance no: 40 of 2008 and also in
accordance with the Surplus Public Servants
Absomption Ordinance, 1983 [(rdinance
XX 1V af 1985).

§. Regpondent nol entercd appesrance
by filing af fidavit-in-opposition  contending,
jnter  affa, that  wvide memo  no
27087004000 Desa  writ 010.2010.253
duted 28092010 {Anncxure-Ka) the Deputy
Secretary  (Company  AfTuirs) Ministry of

===

Fnergy and Mineral Resources (Encrgs
Division) trapsferred  the  officlals  =nd
employees of DESA and declared 411 offices
and smife as  “suplus”  incleding e
petitioners of the present wril petifoss
pursusant Lo memo dated (.04 2078
(Annexure-Kha-1) issued by the Minsiry o
Establishment: memo dated 3006.2010 issesd
by the Ministry of Finance, Finance [Jivision
{Annexnare  —Gha-11 aftd  memo  datss
28.00. 2010 issued by the Energy Division.
aiving effect from 01.07.2008 for the purpose
af absarption under the Ordinance no: XXIV
of 1985 The Ministry of Establishmes
i Surplus Officers Divizion]- in 18 mosling
dated 18.10.2010 (Annexure-Uma) also ook

|

4

decision, o that effect, i
-

Y, Respondem nes. § and 7 crtens ¥
appearznce by filing separate sets of affidavits 8 h
in-opposition stating, drter afig, thal DPDCE h
would appoint necessary officials and statfs2s 8
per the company mules and regulotions, The & m
oificers and staffs who would not opt foe 8 of
appointment  in  DEDCL  would  not bz % ur
terminated; they would remain under DESA 2 s
el and that their service benefits were tobe % pe
given in Accordance with law &3 were § ap
guaranieed by the respondent governmsnt E W saii
has {urther been contended that for smoote I anc

runting of the company DPDCL is requited t= 3 dat
employ efficient and energetic people o § (An
contractual basis through open compelition | they
Under gection 21 KA of the Ordinance no! 28 £ for
of 2008 the government vide memo e I

BZAKHAD/DE Proshasan-2/Writ-22007368 1|
dated 30.06.2008 (Annoxure-G)  dirested Slean
DESA 1o transfer all the proceedings and ;'m,u'
properties of DESA to DPDCL. Persusni w2 petiti
the suid direction DESA was convericd ¥ o ge
DPOCL at 12:00 o'clock at mid-night oo with
W06 2008 wide a  Network  Transfe | 1985
Agreement  dated 062008 executed Smade
between DESA and DPTHCT. [ has also heen : Annef

{petitic




conlended that 464 number of employess
ncluding the petitioness who  were  not
recrutled or did not  join in the DPICL
remamed i DESA Cell and altimately vide
memo dated 28002010, 411 officers and
employess including the respective petitioners
Eof all the wril petitions were declared as
swplus from 01072004 for the purpose of
absorption in the respective post at any office,
under the Minisiry of Power, Energy and
Mincral  Resources  vide  letfer  dated
02008 [Anmexure-I). It has also leen
conlencled  that i view of section 21
EA(3)pga) of the Act no 22 of 2000 and
sectien 32} of the Ordingbce no: 24 of 1085
the petitoners had no nght of automatic
absorption in DPDCL and that no whers
within the four coiners of the correspondences
between the Ministry of Energy and DESA it
had been commined that the petitioners were
o be absorbed in DPOCL, That 12 petitioners
pitl of 255 petitioners m writ petition no. 2320
fof 2000 had  eardier  expressad  their
punwillingness 1o join in DPDCL {Annexure-&
ies). Maora so, 17 petitioners out of the 255
petitioners  though  obtained  letiers  of
@ppoiniment from DPDCL, did not join in the
said company in accordance with the lerms
and condibions of their appointment btiers
dated 17,006, 2008 and 05 08.2008 respectively
Annexure=7 series). Suppressing those facts
bey had filed writ pefition no. 2320 of 2010
jor their absorption n DPDCL

1. Mr. Yousul Hossain Humayun, ihe
arned Senior Advocate appearing with Mr.
lotiur Rahman, the leamed Adwvocaie in writ
petition no. 2320 of 2010 submits that pursuant
b section 21A of the Act No, 22 of 2009 read
bith section 5 of the Ordinance No. 24 of
985 and also in view of the commitment
mde by the Government as contained in
mexure-A, B and E reapectively to the writ
etition it has been made mandatory om the
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part of the DPDCL to absorb all the alficials
and staffs of DESA. Prior to ahsorbing the
petitioners in DPDCL fresh appointments are
betrg tssued by rospondent ao. 7 diseepanding
the said commitment in vielatdon of (e
Iripartae BErGUmEnL Hence, b
gppointments of respondent nos®-31  are
liable to be declarcd t have been issuce
without lawtul authorty and aee of no legal
eftect

11 Mr. Monitusaman Asad, the keamed
Advoacate appearing in all the ather 18 writ
petitions  submits that in  these wiit of
metiecharoay all the petitioners have sought for o
direcilon upon the respondent no.7 (o absorb
them in DPOCL in view aof the commitmen)
sa omade m Memo  dated  17.06.200%
(Annexure-E) and also porsuant te section 21
EA (3)(Ga) of the Act Na. 22 of 2006 rad
with section 3(2) of the Ordinance No, 24 of
L1985 and thus, 10 prevent funther illegyl
exclugion from the office. In support of the
sald contention be has referred w the decision
in the case of Zuinuf Abidin V. Mulrgw
Central Co operative Bank Led. reported in
I8 DLR (8€) 432 and also the vase of
Bangladesh Small Industries Corporation,
Dacca Vs, Mahbub  Hovsain  Chowdley
repatted n 29 BDLR (SC)41. In this regard the
leamed Advocare also poes 1o submis that the
petilioners have the night to be absorbed in
LPICL as per law, as such non-absorption till
date in spite of giving applications 10 be
appoinied in DPDCL @anamount o srala)ide
act, an acl by its mature without jurisdiction,
hence, the action of DPDCL 15 lable 1o be
declared as wnlawful. In support of the same
he has referred the decision in the case of
Rear Admiral AA Mustafe Vi Bangladesh
reported in 51 DER{ADII46, Also, referving
te the case of Dr Newd Blim Vs
Banglodesh reported in 33 DLR{ADIZ0D, he
further goes te argue that persons in similar
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crreumstanees must be povermned by Lhe same
law; whereas in the case of petitioners some
employess of DESA were appoinied and the
petitioners  are not, in spite ol giving
representabion fo that effect. Thus, has
oecasioned vielation of Acticle 29 ol the
{Constitution. In support of the sid contenlicn
be has seferted the cese of Shedkle Abdus
Sabur Vs Returning Officer and  orhers
report=d it 41 DLR (ADD) 30. Tle furher
comfends giving references to the matio as
decided mn the case of Bengladesh Soya-
Pratein Praject Lid. Vi Secretary, Ministry
af  Disaster  Manaogement  amd Refief,
Rangladesh & Orhers reporied in 6 BLC
{(G81), that since the Government has given
dssurance/commitment that the petiboners
would he abserbed in DPTMCL. hence, they
have legitimate expectation 1w be absorbed in
the said company e, IFDCL which is run
LG0% by the management of the govemment
Accordingly, he submits that the govemment
i5 bound by promissory estoppel. In suppott
he has refied wpon the casc of Secretary,
Ministry  of  Industries,  Notonalised
Tenifeesiries Division Ve Saleh Ahwed and
anether reported in 3 BED (ADJ#]. Lastly, he
submits that 6 (six) employees of DESA filed
writ petition no.G662 al 2008 where the Rule
was made absolute directing the respondent
nas, Toend & to consider and dispose ol the
pending representations of the petifioners m
acenrdance with the Ordinance No. 24 of 1985
and that the said fndings of this Hon'ble
Court was aleo affirmed by the Appellate
Division in Civil Petition for Leave 1 Appeal
N 2023 af 200%. Accordingly he submits that
upon making the Rule absolute a dircction is
required to be given 1o that effeci.

12. Mr. Formukh Rahman, the leamed
Advocate appearing on  behalf of  the
respomdent ma. 5 conlends that in view of
section 21 Ka (3ga) of the Act Na 21 of

r__

2009 read with section 5(2) of the Ordimance
Mo, 24 of 1983 the petitioners being sumplus
public servants have the right 10 be ahsorbed,
but subject to nomination of the Minstry of
Establishmenl  which may aulhosze a
Ministry, Division or a local authoriey o
pheorh  them: but  oowhere  from the
comespondences so have been annexed to the
wril petitions there was any commaitment
whatsoever on the parl of the company that
they would be absorbed in DPDCL. In other
wards, he contends that with the transfer of
DESA to DPDCL cannot go to have the effect
al fmo focte absorption of the officials and
employees of DESA to DFDCL.

13. In this repard Mr. Md. Mehedi | fazan
Chowdhury  appearing with Mr, A KM.
Rabiul Hasan, the lcamed Advocates for the
respondent no. 7 drawing  atiention o

e e he = ]

Anmexure-B, Memo  dated  22.05.2008
contends that for appointment 0 DPDCL |
[ESA had formulaled 4 special Form fo be |
filled in by the officers and emplovees willing |
to be appeinied at DPDCL and to be
submitted by them on or before 28 05 HI08;
thut wfler scrutinization of the submitted
Farms DPDCL had sssued tresh appointments
tn 2506 number of employees of DESA vide
Meomo dated 17062008 [Annexure-1) seTics),
which 13 90% af the total employees of DESA
and that they were not abserbed. He further
goes to submat that in writ petition n0.2320 of
2009 out of 255 wril petitioners 12 petitioners
had entlier expressed their unwillingness to
join in DPDRXCL (Annexure-fi senes) and 17
pefitioners  though  obtained  letters o
appointment from DPDCL, they did nol joir
in the company in view of the fact that th
terms #nd conditions of those appuoinimed
letiers  (Annexure-7  series]  providy
transparency with regard to their source d
income and personal infotmation. Suppressin
thoze facls those petitioners have filed
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present wril petilion for thew absomtion in
DFIXCL. In this connection be also contends
thit this Rule further fails on the cownt of
delay since the cause of non abscrprion had
arisen in the year 2008, but they filad the
- present wril petition on 22.03.2010 afier
¢ decision was given in writ pelition no.6662 of
2008 on 10.12.200% and that in none of the
wril petitions they had given uny explanation
whatsoever ol the delay of two years. In
support of the said contention the leamed
Advocate hus referred the decision in the case
ol Mollah Fndusirial Esiare Ve, Khawjo Md
Arifuflan and  athers  veported  in 67
DLRATNIG and 61 DLR (A} 72 paragraph
31, pamm-11. He pgain poes to submit that
promissory estoppel camnot be invoked for
enforcement of o promise or declaration which
1§ contrary Lo law or cutside the authority or
power of the government or perscn making
the promise. More so, nefther the government
nor DPDRCL hias made any
promise/commitment 1o the petitioners that
they would be aulomatically sbsorbed in the
DPDCL. In support of the said contention he
has referred 1o the decision in the case of
Chatrman, Rajdhani Unnayan Kartripakhha
(RAJUE) Vs A Rowf Chowdhury and orher
repocted i 61 DLR (AD) 28 paragraph 42 and
7. Referring to the case of Dalbir Singh and
others Vs State of Punjab reported in AIR
f978(5C) 1384 he further submits that a
dectsion given, depending on the fagis and
circumstances of & particular case, can nover
b regarded as a binding precedent, bug only
the statements of the principle of aw. In ths
regard referring o the decision given by the
Appellate Division in CP LA No. 2033 of
2000 arising oul of wnt petition no.6/62 of
| 2008 he submits that the said decisions having
not heen passed on the principle of law is not
binding wpon this Hon'hle Conirl, though the
facis of the carbicr wiit petilion appears to be
identical. e again submits that the legislatume

having used the words "ax firr a5 procricable
in saction 3(1} of the Ordinance Mo, 249 of
t985 haz made the mpht to he absorbed
discretionary by the Governmenl, In this
regard referring 10 the case of A.8.M. Ouabil
Alimed Vs, Secretary, Ministry of Health and
another repoted in 49 DLR (1992 145
paragraph 19 he submits that a writ in the
mature of mandamuy can not be issued to
compel the manner in which the discretion is
to be exercised. Referring to the case of Proga
Tooly Corporation Ve, OV Imawwal and
athers reported in AIR 1969 (8C) 1306 o
alse the case of Rawjir Kumar Chasterfee Vs
Cnfon of India and orhers reporied in ALK
TPONAC) Cal®F he submits a mamdiamy
winnot be issued againgt DPDCL, being a
company registered under the Compenies Act,
1994, even though the governmem holds
100, share, since its sorporate charscter has
not heen changed. He also goes to arpue that
i the Rules MNisi the petitioners have sought
reliel ugainst the DPDCL, not government,
Since DPDCL is a Company, thus this Rule is
not mamtainable. He algo submits that m view
ol section 5 of the Ordinance No. 24 of 1945
the pefitioners’ rght to be absorbad
automanically, falls through and when (he law
5 clear to that effect the petitioners canne
have legitimate expectation which is contrary
to law, In support he has referred the decision
i the case of Bawgladesh Sopa-Provein
Profece Lwd. Vs, Secretary, Minfsiry of
Disaster  Munagement  and  Relief,
Hangladesh & Ohvers reporied in 6 BLO6RT)
paragraph 52, Lastly, he submits that the
petitioners cannot be said to be aggrieved
persons since they are still wnder DESA Cell
receiving the salary and other service benafits,
and that 2506 officials and emplovees of
[YESA, more than 90% of total employees of
DESA  were appointed  maintaining ot
cansparency during their selection process,
Rather, some of the petitionsrs in connecticn
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will writ petiticn no. 2320 of 2009 opted Jor
non-gbsorption snd  some  even  pol
appointment, hut did not join  DPDRCL,
suppressing those facts they have filed the wit
pehition clainng to have legal right 1o bg
ahsorbed dircetty. Accordingly, the petitioners
waving feiled 1o subslantiate any of thew
claims the Rules should e discharged.

14, Heard the leamed Advocates and the
leamed Assistant Attemey General for both
lhe  coutending  parties,  perused  ihe
application, the supplementary alfidavit, the
alfidavit-in-opposition 1iled by the respondent
no.l. the allidavits-in-opposition  amd  the
supplementary affidavit to the alfidavit-in-
ppposition filed by the respondont nos. 3 and
7

15, Admittedly, the petitioners - are the
respective ollielals ond employees of DESA
inow  abolished) serding in their r-:'rqmmh'e'
posts,  Since there exists gremriding public
interest to reform the existing power sector [ol
presenoe of  cfficient  management i
distribution of electricity supply, theftand loss
of electricity the govemment toak policy to
corparatise DESA. In owder 1o reduce loss,
improve efficiency, skills ol human resources
and @ brmg gosd povermance ultimately
[haki Power Distobution Company (P
has hecn incorporated as public  limited
comparny under the Companics Act, 1994 on
15 152005 having its own Memorandum and
Articles of Association. Subsequently, vide
notification dated 13082008 the President of
the country promulgated ST Srpe. T
e {TEINA ) AT, anet’”, Ondinance Mo
401 pf 2008 {Aunexure-G) in exercise of power
a¢ provided under Article 93(1) of the
Constitetion of the People’s Republic of
Hangladesh giving i effect from 30.06 2008,
The said Ordinance having not been ratified
by the Parliament within the prescrbed period

of tme Act Na22 of 2009 has bxen
promulgated by the Parliament incomorating
those provisions afregh i the said Act.

16, The Senior Assistant Secretary,
Minisiry of Energy, Mimeral and Besourdes
(Energy Diivision) respondent no. 3 vide
flemo dated 300102005 Annexure- Al
intimated respondent no 3 stating, drfer-alia,

sCrdwaemm =T TR [, e e
s b wed fAm o fAm EE
wioE (elyes eaf Wi efda
e e e T e (T
wevegllll RRE TV SETR CWREDE RWWEW
cwEics wal el wiEEEE i
Ferrered EOET G WCHDE | copend ik
A S T A R SAE A
et el - s R e R e

A oo AR |

17. Subsequently, the Director {Admin)
vide Memo dated 22052008 {Annexure-H}
mvited applications from the officials and
emplovees of DESA through the respective
Nepartments subject to filling up the Forms
supplied by it and to be submitted on or befone
35 {18 2008, The contents of the said memo 13
queted herembelow-

by Tomm & g wE v T
wEe Titm (R wemErT TR
farmmen S CUEIAE WaE Apwee 4 Ak
il GEEERTT gmdn W aal o
AEEEE FEE (HR T iR | HTE B
e e T e R L R R
el gt oot B wime mon afefl Ae2
AqF TET AW TN WHoT TR e
s (e wEm W Eerrenw wegm w=
¥R |

T e T e A R R
o oreTr e Vi, Es O e



wiETRN ANNd  EPWTS REEY R O
(oA T A T

1%. The respondent no, 3 vide Memao dated
17.06.2008 { Annexure-C) accordingly sought
for ppproval of the Ministry of Establishment
as to the suid transfer from DESA o DPEHCL.
The relevant portion is quoted as under-

e wE TDE C6, CFER e
ST e TRECEE T (EH W ST
EpeTAT MR Sdjobfiooy TSR BerwE
el WETE ATENE EROIWR W18 WA (3
AT | BEHE «FECR FETE SO o
T @e T CDERGE (9TS CEAR WE W
Fulafeia oo warales =

W ww YR F, CFAREAN sdad-
T o SElgea it e Foam
I T i i B e e R IR
Fomame wirs e 1, S s e it
R wwER el o TiEAcad oo, FEETE
Pl R WHCS (9 SRR A
b e, WATES STCE 0 spEEe e
O (T M | e N T A T
o FuE, EEEaE ugdeiviers orFeE
A ara e @ w0 e handle w23
ey T, Frmmes =R oo AlEATS (FReRiE.
T s wE 30 weAm WEE owh om
(¥ ) ST AR R TR ST
e

19, From Annexure-D series it appears
that the officials and emplovees of DESA
(2506 employess of DESA, Le; more than
a4 of the tolal employess) had bheen
recruited by DPDCL. The contents of the
appointment letter along with the comditions
of service is quoted as under-

2 CLR(HCD) (2014} Md. Semsuzzoha and 234 ors ¥V Government {Farah Mahbuh Jy 333

w5 wema FEfgTE= @ FEDE
(fafefst) o3 =we A-DPDCACS-82DESA
Emp!nym;-’ﬂ?-ﬂﬁ.’"l 116, Date: 21032008
q% e gA A e MR-
oi TR Tt soor sos whia-
cBlonioer® il e wdl e
foffeis fdfes fom Jfem Fomom s
stafel Y TOAR WETATSEE @ Ao wep
Saramal wrd @ FATOEER AR YHTE I
g TR o] T TSRS WA o
S Wrd FEEm  amewn TR
(Senior Accounts Assistant} # ez =
T

(3] Fiern crulws
siafrwend 3 (4%) TEE PrewdeE
e A TE amers freEieam AT oo
(Fy vee pifeius Fovn @ am o |
wifrroAcEmETe  trgae  Eees  ferars
odioE & CTOW I = OEA ) o Tag
mwE T AFEw W G, T bo(WI0) TE

sff¥re 4 it vofarres F1Ew 0 7 9F

() ezt firens

F) WA AR g 1 @an/l (TR
Wi wrems ivets e |

4] ATy =FL EE ;Y T
ot |

I O R R
camEn e ST AT |

|y T 1 g ofEr=u
TIOE A |

(rai) -y faus

il cor o=t T (Leto-
tolerance) FFE (I Bd (TR “gATET =5
ww afmre wdBEEE T whReR oS
WIS JHTA] EAE |

(&) =aH= (Terminaiion)s
figforfal Feere oom 2972 FTA AwE TEF
oo (FE7) T T Y I (FEE T
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e HEE AR B ®T | Terminntion)
T LR P L LR e

(&) Twert (Resignation)
A oo (e o e @il WGt e
B T W G U

(&) =R w%e == {Termination in
ches Fuult)a

el AT FE e, qATe A
RIMg Saresl, wewiem wod o8 cEW wE
G ST A A T ETE o A T
R R WaEH | Tenmination) @ wiE |

(%) Tarw 1 W O HTRE Wi

) SEEE-4e), 2(8), 9 afu) wph
FEAIE SeiE me e e wildE w5 e
B AL

A R[4 W EE A
i aWE AT FEE TS TEw orrm cunm
o aElE wEe e cpeeanpEh, sl
T (g e SR S 5 A

(') et Tt wrifirens
TS (NEEEE AU W fmedts
freifes w2 e, wrem o sffeerss =2 o e
-1 B

{®} BARGEFT R @ @R =
cat=idly sl TR g@yEr EeEE Breoen
s +Redamemnfafen oem W=
feilElm argere Az 3@

Z0. From the said sppointment letter it is
apparent that the respondent nos 9-31 of wrt
petition na, 2320 of 2010 who were appomted
an | 712008 were nol absorbed, tather they
were dppomnted afresh as per the rules of the
satd company. The said contention also finds
support in the Memao dated 27,04 2008 issued
by the Deputy Secretary, Minstry of Enerpy,
Mineral and Besources {Encrgy
Divisonp Annexurc-2) stating, (nter alia-,

“wE frewm Tl et f
(el w2 fge e s care
=i e o B wemdh senrilin o
AT A | gm an wee T Frea o
o e il wiem omeE wey
Fgre, et cape) ads froee e o
TRT P BIEdEiE 9hE A v v
S e sivn FEE e e
i o oeEes o6 e e
AR 1 {emphazis given]

21, The issue of ebsomption came
scenaro for the  first  time  with
proclamation of Ordinance Mo, 40 of 24
dated 13082008 by amendment of section
of "7 Fge fFes 749% =87, saee” 3
incorpotating section 214, which runs
inder:

“ayF | wF=rwE (undertaking) BT
crts e il oet-fim el oven
THE -

(3) % =Ewy == oA fann figae o
gl offpm A o TEes e g9 T
s TR, e R U o Bomn
cott WEW, MeRA 0@ wER FEfRe o
E e T - g M T
e wfemn Efirm, Fel ooeen afio
il | |

(3) Boom (3) wr e wfores S
ety Rl awafie 2% Aan e e
fags, wrmeeln 4% qrw Fge wdes R
ﬁﬁl.mﬂﬂemmﬂﬁqﬁmﬁwi
o ST, i, TR cdvend Rt wA,
TP A HTER ey e i |

(] BH- (3) o2 Wil S e @
LA -

(w) Toos wyfrws wom W9, wiv & wE
SE FER T, B drm @ SEm A Aowiies
HEFF PR, A6, T A, s e S
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de Bam wmn, Bem omF T TEm Al AT
Ve aferam e o

(4) T wdw wEw W g TETR
WIHRFE (WN WWE 9 TR (FA wigeTe
wmiia cqreeR W T Bae TERE RO
P A1 Hbicy = EeeE FniuEn 2 e i

() Fag weviows e el o e
Surplus  Public  Servanis  Absorption
Ordinance, L1985 (Ord. Mo, XXIV of 1983)
e Gwen e, BgE (surplus) il
fasmce wor SB7EW 49 TTENMY  CEOR B
Ordinance <7 Fyw ST oim:

{4 T apdeionyy (o CotITE el o
it &, (FIwe, = gEfrges gl oee
il @ wvHiTeR 0w s TR =
ween STER, Vaho g7 RUEER e T
e cen B wEeE vy T AR g9 TERS
oeTn, ewA wES EwEe PBrem g o
wie, addome wER efdy  coRem, SEEE
mafaaes gl wws mow o T, T
oI, HAITEE dif g

fg) WEl (W) <3 wHE (o, PR
sxtrgas wiem SR e e ARl e
Tt SeTarg, CoAeE e e | TR
A, cwnrE, W wiErES YT o el
w i s T feen Sl T
BEE gy wEER wRET ew e A
comoerrRt iy sfare o

(8} &% e wie FEeTR ST CESAR
fah wawiie iR od TR W Wi T
B wEHewa STER TR A T A T
ol R warate oS %, =Wl €% e
wieEn Al weR T Mo st Ew
o T o1 R el

(e} Eeaem (o) 49 T (&) B4 (B )
WEE e, = oalEgne g SR
il 4w s 9 A CR T

a5 g Aife, ETE T Al wepa as
MEE AW, o ey wds R wled
galpidioen cwo wys Aife, wwie g1 fiFE

] WA TR

(w) @F wm wAit wEen eEm S
S T R i R TR e e
et FEETE AR wfa w wwen i gqan TAm By
iR T, W W, SRS O R
ey A e vl

22, DESA having been abolished (F2) all
the officials and employees were to be tedled
as “surplus public servamt” under section
21Kn Mgah The words “surplus public
servanl” have been defined in sectiom 2{e] of
the Surplus Public Servants Absorption
Crdinance, 1985, (Ordinance Mo, 24 of 1983),
as quoted below:

“surpluy pphiic servant”  memns a
public rervant whase post is abolished
by the Government for the purpess of
adneinisirative re-organisation or wha,
belng a servant of the ersnvkile
Government of Pokistan, founed the
Government  of  Bungladesh  on
repairigtion or escaping or defecling
Jfrom Pakistan or amy other publi
servans the responsibilin of whase
absorprion has beem txkem & The

Gonvermmenr

23, Section # of the Ordmance No. XXV
of 1985 provides absorption of surplus publis
servanl, which mmns as under:

“§. (1) A surplus public servam shall
ax fhr as praciicable, be absorbed in o
pest carrving the same scale of pav of
the post which he feld immediaely
hefowe becoming surplis had carvied
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Provided  that o o noplus public
servind canurol be ahrarbed o any post

willieh pareier same seale of pay, ke,

mury be offered a post carrying fower
seanfe af pene; and I fe does not acoept
the affer, he sholl be deemed 10 have
heen retived from service winh effec
fram the date he refects the offer,
wiichever s earlier,

i2) A surplus public servant shall not
he abzopbed in any post unless he is

woniiated by the  Ministy ol
Esderlol bxderrreni

Provided  that the  Minisiy of
Fafablivhment  may  outhorize 4

Minisiry, Divigion or a lpcal auliorty
i whsorh o yurplus public servant in
any office ander i adrinisteative
coniral

FY Giiis e b w v

24. In order 1o be absorbed under section
5(1} the sueplus public servant is to be fmst
declared a5 “sumplus”.  Howewver, the
lepislature having used the words “as per as
practicatle” has  given preference 1o be
abgorbed in the same pay-geale the incumbent
held immedistely before becoming surplus, if
et possible, he may be offered a post carrying
lower pay-scale. On refusal o accept the offer
he shall be deemed 1o have been retired from
service [rom the date of refusal. Fusther, such
ahsorption must be accompanied by the
nomination of the Ministry of Establishment,
and that the seid Ministry may suothorize a
Ministry, Division ar a local authority to
ghsorh surplua public servant.

25. From the above, il can clearly bec
discerned that on the declaration of surplus

public servant the mcumbent docs nol have
the tight to absarted fpae facre, bt sobject 1o
certpin procedures and that nowhere wilhin
the four corners of the snd slatule it provides
gay legal or vested nght whatsoever upon, o
from the cormespondences as annexcd to the
writ petitions: has given any promise or
commitment to the petitioners to be absorbed
in DPDCL. In that view of the mafier the
decisions s0 have been relied wpon by the
petitioners in thet context canmot he made
applicahle in the facts and circumstances of
the present cage,

20, Since the appointments of respondsnt
nos9=31 dated 17002008 are fresh
appointments and the right of the petitioners to
be absorbed is regulated under section 5(1) of
the Ordinance No. 24 of 1985 as "surplus
pubbic servant”, as such thers is no nexos irrer
s Therefore, the petitoners of wiit pelilion
Mo, 2320 of 2008 ganned b suid i be
aggricved persons i order to challenge the
appomtment lettors of respondent nos, $-11.

2T, Moreover, the petitioners hove failed
to show that DPDCL, though a 100%
povernment owned public limted Company,
has lost i1 comporate character. As such.
secking directions upon DPDCL in all the
nther writ petifions for absorption in the said
company are not maintainable in the =sye of
law.

2B, 50 far the rato as decided inowr
petition no. 6662 of 2008 it appears that the
petitioners in the writ petition had challenged
the appointment of those who were not the
emplovees of DESA  prior to such
appoaniment. the further issue was whether
pror o digposal of the applicetions of the
petitioners a8 submiited L DPDCL whether
giving fresh appointment was lawful and that
the petitionsrs being surplus employees had
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