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Terms, Issues and Phrases:

Freight forvwarding, Bill of fading (howse
billl, Master bill of loding, Authorized
Dealer  (4AD), Telex  Release  of
Consignment, Foreign Exchange
Transaction Guidelines, Comditions for
granting writ of mandamus, Homburg
Harles.

Main Legal Issoe:

Whether a house bill of lading ixsued by
a Frefpht Forwarding Agent s bill of
lading or md,

Malin Findings:

Finding-1:

Therefore, a howse bill of lading issued
by a forwarding agent acting selely in the
capacity af the agent to arrange carriage
fx mof g bill of lading af afl, but ar the
mast @ receipt for the goeds coupled with
an authority to enier into a contraci of
carriage on behalf of the shipper. It is not
a document of title, nor witkin the Bills
af Lading Act, 1855 and ir is unlikely that
it woudd ever be regarded av a pood
tender  under @ cif-comiraci...
{Paragraph 47).

Bill of lading: Definition:

Carriers  wsing ol  modes  of
transportation ixsee bills of lading when
they undertake the transportation of
eargo, A bill of lading is, in addition fe o
receipi for the delivery of poods, o
contract  for  their  carriage  amid
document of oile o them. s ferms
describe the freight for idenrification
purposes; state the name of the consignor
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and the proviciens of the contract for
shipiment; omd direcd the carge @ be
delivered fo the order or assipns of a
particilar  person, the consignee, of o
designated location,.... (Pavagraph 22).

BILL O LADING . ix alse g
memaramdem  or  ocknowledgmenr  in
wriing, sigrned by dre copiain or masier
af a ship v other vessel, thal e hay
recetved goad arder, on fooard of hix
ship or vexsel, theveln named, at the place
tlerein mendoned, corialn poody therein
specifivd, which e promises to deliver fo
fike good order, wf the place therein
appointed for the defivery of the same, to
the congignee therein named or fo his
avsigns, e or they paying freipht for the
KR [Pavagraph 23),

House Bill of Lading: Not wt all a Bill of
Ladling:

Thervefore, a house bill of luding isued
fy a_forwarding agent acting solely in the
ciapaciiy af the agenl o drrange carrinoge
ix mwor a M of lading ar all, bor af the
most @ receipt for the goods coupled with
an authority to enter inte @ confract of
carvtage on belalf of the shipper. It is not
i decament of tide, nor within the Bills
of Lading Act, 1855 and it is uniikely that
it wonld ever be regarded as o good
fenider uner g CH-comtract., .
(Paragrapl 47).

Bill of Lading: Twa title deeds in the forms

il

I1BL and MBI, cannot ¢xist:

Fhe geweral picepose of issuing a ITBL ix
i the forwarder in goestion wanis fo
condrad the carge and not leave i under
thet direct contrad of the line, and alse
simee thore will be variation in freighes
benicen e ITBL and MBL, Bur theve iv
nuthing  stopping  a  forwarder  from

isswing o HBL uxing the EXACT same
defaily ax the MBL, bur it fust thar such
an issuance would be vuperfTuons. Net
anly superfloons, bae ic will then mean
that there are two documents of title oo
the same shipment which connmt be the
CUFE o [Parg 451,

Constitution of Bangladesh: Arlicle 102:
FFor mandamus the petltdoner's claim mos
b rooted in statute or statutory Role:

{1 ix a well settled principle af law thar in
order o gt o Ruale of mandamas the
petitioners must show thar their claim &
rooted In the  statute  or  stafuiory
Rude.. .. Paragraphy 50-54).

o it has always required thai the
apmlicant for a mandamus should have a
legal  specific right o enforce  the
perfermance  af  these  diufies......
{Paragraphs 50-54),

A writ of mandamus can be granted only
in a case where theve i o staturory duty
impased upon the public hodies and there
ix a fatlure on the pare of those public
bodies ¢o  discharge thelr  statutory
wbligations. The paramount funcrion af a
wril &5 te compel performance of public
dutics prescribed by statute and to keep
public bodies exercising public functions
within rthe fimies of their furisdiction.
Thergfore, mandamus may issue  fo
campel the public bodies to do something,
it meast be shown that theve v @ staiute
wiich imposes o fegal dury and  the
aggrieved party hax a legal right under
the statule te enforce ity performance. ...
(Parograph 555

Emes e
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Freight Forwarding Agents (Licensing and
vdmintsirationd  Hules, 2008  Freipht
Forwarder has no :IIJI:|'HI:I'i1_‘«' to isspe any
hill of lading:

According fo sub- Article fal of he
ARTICLE I af the SCHEDULE of the
Carriage of Goods by Sea Act, 1925 a
freiphe forwarder ix narither a8 owRer noy
as  charterer of the vessel fay  any
authority o ixswe any bl af loding.. .
fParagraph 42).

Cmdeling for Foreipn Exchango
I'runsactiaons (FET), 20
Freight Forwarder  faking  maore

respansibilicy than required or permitied
by law  cerfoinfy
Forwarding  Apenix
Adlaministrairon) Rrdes 2ihig
Guidelfne  for  Forelgn  Exchange
Transacttons  (CFET), 2000 fax  of
ALA5200%). . .. (Paragraph 46),

vieltes  Freigpi
T

il

(Licensing

Cases ehed and/or refied on:
~Duenr v, Giuardians of the Lewisham
Eadon, reported in (T897) T (8 495

~Teleklial  Propressive Fisherman  Co-
operative Society Lid. V. Bongladesh
and athers reparvted in T98F BLD 7AD)
14

- Wirbroanal J';'u'qflr.g'.-'rl.' v, -1-.'1'n1:'.'r.r_|.' n_.l'

PDefence repovied in 44 DER (A (1992)
179

i vhrafud Kmmal, A 3

JUTMNIEMN ]

M. ASTERAFLUTL, KAMAL, )
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Poiibons, common quesiiens of Dl ansd B

I. Rince In

gre mvalved, those ore heard and disposcd ol
by thiz siagle Judgmient

2. Im Wni Petrtion Mo, 1322 of 2010
Rule sl upom 1he
respondenis 1o why ihe
requirement that & Mastor Bill of 1admg i
second Hill of Lading inserting the
the hank us Chealcs

consignee  mstead of 1w |:|'1|II|||.I'- G N =

1
=
calling

was  1Esued

chivww Chiuse s 10
A ME
(ALDY s

unthaorieed

..,1|.E:~I|_'-"li|l;_-|| ;I_u-,.".l'-. mame ns Cons) gnce |:-.':I-_.'
bevond the puidelings contamed m secto
Bl of chapler

Forewgn Exchange Transactions of Bangladesh

22 Linkdehmes o

gl thie
Bonk (Annexure-L) should nod be declarsd o
have been passed without lawiul suthonty and
9 0l no degal etlec

3. Hriel facts, necessary for the disposs

ol these Rouales, are ax fonliows

. The petitioners are Freight Forwarders
wned have been engeseed in Freight Forwarding
ooined  |Kenses as  ped
prowistons of the Freight Forwarding Apents
(lacensing and Admmsiraton] Rules, 200
purgnanl 1 yectiom 20
:I_||:'__I|

basness, They

il the Cestoms A

5. The petittoners as freight Torwarding
agents caporl goods 1o thewr destunations on
behall of the exporiers and issues Wl ol
laching known as house bill, The shippor issugs
master bl of |.'|-.11|':g on the basiz of hoose hill
'.'\-I'::l'!::h.l by & freight forwarding apent and

L:'.'.:|-.'|r-_;|_'|| 'I::-_ thie |‘\-u||L
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. AL present, in Bangladesh, 1t 1z a
1n|'|.r|1_‘|i,:l|,1r_'.-' J:l[l_'rl.-'i::h;l” that 1he howse Wl of
loding isswed Iy the freight loreardmy agent
and the master bill of lading issuod by the
carricr has 1o be endorsed by the conmed
concormed bonkfauthorized dealer.

7. Being apgricved by and dissatished
with the aforesmid mandatory reguirement of
the respondents with repard o the house bill
ol lading ssued by the [reight forwarding
agent and the master bill of ladimy issued by
the carmer and required to be endorsed by the
concemed  hank/outhomzed  dealer, the
putitiongrs preformed these wrt petitions and
abdained the present Rules.

H. In all the potitons it is the clear and
specific claim of the petitoners: that the
respondents ought 1o give permission to them
1y ship consignment us agents of the exponors
g the basis of Wil of lading (house Bill of
hadding } issued by the petiioners and endorsed
by the bankauthorized dealer and - without
endorsing the masicr hill of lading ssued by
the carmer.

4. Mr.  Masud-lR-Sobhan, with  Mrs,
Fatcma 5, Chowdhury, the leamed Advocates
appearing for the petitioners in W.F. No, 1322
of 2000, 6240 of 2000, 7831 of 2012, 7832 of
2002,7833 of 20012, 7834 of 2012, 15665 of
2002, 6862 ol 2011, 11135 of 2013, 11136 of
2003 amd 11137 of 2013, Mr. Tanjib-ul-Alam,
the leamed Advocate appearing  for  the
petitioners in W.P. No. 731X of 2010, 7316 of
2010, 7317 of 20140 and 7H14 of 2012, and D
AKM O AL with Mr. Habib-Un-Mahi, the
leamed  Advocates  appearing  for  the
petitioners in W.P. No, 13367 of 2002 and
15602 of 3012, submil that the house bill of
lading issuid by the freight forwarding agemt
endocsed by the kink would suffice and the
consignment can bo released by the freight

T RGP 200y Feefphe Managemem V Rengladesh Bapk (Mol Advleafald Eamol, 2

forwarding apent on produetion of bank
endorsed house bill and  other  shipping
documents. The carmer can simply 1zsue the
master bill of lading apainst the consignmont
und inform the relovant partics aboul the
particulars of the master hill of lading without
bank endorsement which 15 known as felex
release of the consignmment.

I, They further submit that when a
freighl forwarding agenl books & space for
shipment of the consignment of the single
impaorter abroad where 8 number of exporiers
are invialved, then each exporter has o have
two  bills of lading eodorsed by the
bankssuthorized  desler (A and  the
difficulties that ure now being faced, in case of
multiple  exporters il all the shipment
docoments are nol presemted for delivery of
the consignment at the destination port, the
release of the entire consignment is held up.

11, Moreover, in reapect of multi-shipment
by several exportars o the samw imporier
through one freight forwarding agent can be
avoided if there is only one title document of
the consignment, i only the house hill is
freated as the ttle docoment for which the
cxporier and the agent would be fully
responzsible along with the carrier for the
poods destination, The requirdment o have
the master balf of lading endorsed by the bank
seeved no uselul purpose and imposiiion of
such a requirement violates the fundamental
rights guaranteed under Article 40 of the
Constitution  of  Peoples  Republic  of
Rangladesh,

12. Finally, they submit that section 3(1) of
Chapter 22 aof the Guidelines for foreign
exchange transaction  wsued by  the
Rangladesh Bank does nol reguire two hills of
lading and the present  reqguirement  of
endorsing both the bills of lading by the
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puthorided dealer, which is beyond s own
gubdelines. lor foreign exchange ransaction
and 15 eonltary o the practice of the
irdemadional trsde and as such a declaration s
necessary that it 15 not @ mandatory
requirement and the petitioner is not bound by
ii.

13, Mr. Shomim Khaled Abmed, ihe
feamed  Advocate  appeanng  for  the
mespondents in W Mo, 6862 of 2001, Mr
Forrukh  Rabmun, the lesrnod  Advocaie
appeanng for the respondents i W.F. Mo
1322 of 2000, 7318 of 2010, 7216 of 2010,
TIT of 2000, 6240 of 2000, 7814 of 2012,
TEIL of 20013, 7812 of 2012, Y833 of 2012,
Tedd of 2012, 13367 of 2012, 15662 of 2012
and 15665 of 2012 submit that the circulation
of two scis of bl of lading of which the
further one (house bill of lading) is endorsed
to the order of authorized dealer and the later
ome (Master Bill of FLading} is issued in favour
of delivery agent not only violates the foreign
cxchange pudeling but slso creates confusion
There cannot be two Wlls of lading for same
comsignment for sime mode of transport. This
will encourape practice of [rawd. lssusnce of
master bill of lading by carvier would make
null gnd void any prior kil of kiding House
bill recetved Tor shipment bill is applicable i
ranEparia I fiare shipmeni ler
trensporiution by sea, the master bill of lading
shull be applicable

. They also submit thei the Bill of
luding/airway bill means shipped/on board bill
ol lading  wwsued by carder  (ship-
owerfairline), connmes o conelusive evidence
ol shipment. The freight frwarders cannot
excoule any contract of cartiage by sew'uir os
they are not cumer for the purposc ol
tramsport by sew/nir. The puideline 15 ssued
within the power vested in Dangladesh Bank
under section 2003) of FERA 147, Guideline

is isued for ship-owner‘airling ug carmors for
sew or wr leg of trensporl. FOCR (Forsarder
cargo recerpt) or HAWH (house airway hill}
only relates to land leg of tunspor, it cunmin
¢over sear, henee cannot be negotiehle
beyond  shipment for ool boing a title
document afler shipmint,

15, They further submit that duc Lo faally
cxport documents purticadarly ball of kding,
the mnporiers or s pommmated  Bank ofien
et poods andior after receiving  posods
refused o make payment and due o 1he same
fuulty documents, mostly hill of lading, the
carpo as exported oflen ared lost o trensi
Allowing carmor 4o issue master bill of lading
to the delivery agent of freight forwarder i 1o
s order would actually put the [reighl
foroearder in control of the cargo and also
miadke of thee lawful ownor of the curpia. Ths
would pave the way for committing fraud and
also create comfusion wo the parties involved,
#s the bank would be holding bouse kil of
nding at the same fime believing that it is
holding the tree bill of ding, Hence 1w bitis
of lading cannot be in circulation at the smc
time, Issuance of scparate master il actually
rescing the earlier il for the same transporl.

16, Moreover, the BOGMEA infomed (e
respondents:  that  they  received  lots ol
complaints from its members apainst freight
forwarders I that due w0 faully export
documents  particularly Bl of  lading,
importers refusal o make payment resulting in
elosure of many of the parments fuclory in
Bangladesh, So, - order to prowect (he
imterest of the gurments sector the master bill
of lading hus to be endorsed by the bank,

17, Finally, they submit that several news
mems  hive been  published in sevonul
mewspapors rogarding  the fraud  amd  mal-
praciice commilled by the freight forwarding
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apents and foreign buvers causing failure o
meceive payment und forcign romittance in
Rangladesh. -

1R, The prosent writ petillons have been
histly contested and the leamed Advocates on
both the sides have debated the points maiscd
thercin at sulliciont ength.

1%, The is2oes helfone us;

fa] whether a houwse Will of lading
lgsued by o Freght Forwarding
Agent is bill of lading.

i) whether the provision with regard
1o the house bill of lading issucd by
the freight forwarding agent and
the master bill of lading issued by
the carmer has 10 be endorsed by
tht concemed  bhank/suthorized
dualer is beyond Section 8{1) of the
Chapter 8§ of the Cuidelines for
Forcign  Fachange  Transactions
(GFET), 2009 (as of 31 05200%),

200, Since the entire maller i relating to
Rill of Lading, thercfore, it 15 necessary to
pnderstand what 1411 of Lading 15,

20, Bill wf lading i @ document signed by
a coreier {a fraonsporfer of goods) or the
carrier’s  represenfative  and  issued 10 a
e Ry fthe shipper af paods) thai
pviidencey the receipd of goods for dhipment (0
a spedifiod destimation und person.,

22, Coarrbers ustne all modes  of
transportation 1ssue bills of lading when they
indertake the transportation of carge. A bill of
fading is, in addition Lo a seceipl for the
delivery of gonds, a contract for their camiage
and & document ol title to them, 1 terms
describe the  freight  for  idenfiffcation

T OTRICTY (20141 Freight Management V Ranpladesh Bank iAo, Ashregful Keamod, )

purposes, state the name of the consignor and
the provisions of the contraet for shipment;
and direct the cargo (v be delivered 1o the
arder or asstgns of o particular person, the
congignee, &t a designated location.

23.BILL OF LADING is also a
memorandum or acknowledgment o wriling,
signed by the captain or master of a ship or
other vesscl, that he has received in good
order, on board of his ship or vessel, therein
nemed, at the place therein mentioned, cerlain
poods therein specified, which he promises Lo
deliver in like good order, ut the place therem
appoinied for the delivery of the sume, to the
consignee thercin named or to his assigos; he
or they paying freight for the same.

24. Bill of Lading (abbrevisted o B/L) is
one of the MOST important documents in (he
whale shipping and freight chain.

25, A Wil of lading 15 the evidence of the
contract of carmiage entered inio between the
“carrier” and the “shipper or cargo owner” in
order to camry out of the transportation of the
cargo a8 per contruct between the buyer and
the seller.

26 A hill of leding 15 isseed by the camier
or their agent to the shipper or the agent in
exchange for reccipt of the carpe. The
issuance ol the Bl of lading proves that the
carrier has received the poods from the
shipper or their agent in apparent good order
and candition, as handed over by the shipper.

27, Rills of lading originated as no mose
than documents issued 10 merchanls by
carriers o evidence receipt by the camicrs, n
pood condition, of cargoes shipped on hoard
their vessels This recept Tunction remains a
primary function of the “face” of most bills of
lading (i.¢. the side of the bill of lading

..
o R A
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which information  specific 1o particular
cargos, such as description and weight or
volume of bulk campoes or the dimension
number and seal numbers of containers in the
case of containerized carpocs is entered,
penerally m numbered boxes.)

28. Scrutton on Charerpartics and Bills of
Lading, 19th FEdition (1984) at pam 2
describes a bill of lading as follows;

“After the goods are shipped, o
document called a bl of lading @
ivsted, which servex as a receipt by the
ship-owner, acknowledging that the
oy have been delivered to him for
cereriage. The bill of lading server alyo
(s,

I, Evidence of the comtroce of
affreugltment between the shipper and
the earrier

2 A decwment of ttle, by the
endorsement of wiich the property in
the goads for which it is a receipt may
he transferred, or the goods pledeed or
morigaged as securiny for an advance

By xraiude, e rights eond Habilities of
the slipper wnder the contract of
affredightnent ax set our in the bill of
ferediongr ey Be fransferred with the fidl
jraiperety i e goods o the consignes
af the goseds ar the fndorsee of the Bill
il deecling. "

29, From the ststemwent by the editors af
the 19th cdition of Scrutton (at 384 ),

“A fouxe bill of lading tsxwed by o
Jorwarding dyent acting solfely in the
capacity i ihe agent ta arrange
carvigge 15 not o bl of lading at ali,

imat ot mest a receipt for the goods
cotgpled witl an autharity fo enter into
a confract of carvigge on hehalf of the
shipper. It is mal a docwment of title,
nor within the Bills of Lading Act,
R3S amd i &5 unlikely that i wonld
evwer be regarded az @ good tender
wmder a cif~coniract.

JEmphiasiy added]

30, Therefore, a document is not a bill of
tuding merely because that is what the purpose
citlled it

31 Section 7 of the Article | of PART | of
the United Nateons Cooveniion on  the
Carriage of Goods by Sca (“Hamburg
Rules™) define what is hill of lading which
runs thos:

7 “Hill of lading” means a document
which evidenves a contract of cariage
by sea and the taking over or loading
of the goods by the carrier, and by
which the carmier undertakes to deliver
the goods against surrender of the
document,. A provision in  the
document that the goods are o be
delivered to the order of a numed
person, of W onder, or o beancr,
conztiutes such an undertaking.

32, Section 2 of Article 14 of the PART
[V of the United Nations Convention on the
Carniage of Goods by Sea ("Hamburg Rules™)
says that the bill of lading may be signed by a
perscm having authority from the carner. A
bill of lading signed by the master of the ship
carrying the poods is deemed to have been
signed on behalf of the camer,
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13 Under the UCE dik-Anicle 24 relntes

o hill of Iading. A bill of Tading, however
named, must appearcd to;

“a. A Road, rail or inland weaterwiy
transport document, however mamed

rieEl appear o

i indivate the uame of the carrter and,
-be signed by the carrier or a nomed
agent for or o behalf of the carrier, or

2 funideriing by ux)

indicate  receipt of the goods by
sigmature. stamp ov nolofion by the
carvier or a named ageri for oF or
behalf of the currier,

Any signature, stamp or nolation of
vl of the goods by the carrier or
agent must be fdentified ax that of the
CRFFIEE OF e,

Any stgitature, stamp o notafion of

recetod of e goods by the agent nost
indicare that the apent har sisned or
acted for ar an behalf of the corrier

feencleriined by us)

if a rail transpori docunen does not
icleniify the carvier, ony sigeature or
stamp of the raifway company will be
accepted oy evidence of the document
being signed by the carrier,

i, indicate the date of shipment or the
date the gouds have been veceived for
shipment, dispatch or carviage at the
ploce stated in the eredit, Unless the
fransport document contains a dated
receplion slamp. an indication of the
dale of receipl or o date of shipment,

the date af ixswance of the iranspors
document will be deemed 1o he the
dete of shipment

iwf. imdicate the plaoce of shipment ond
the place of destination stated in the
credil

b A road fransport documend st
appear to be the original for consignor
ar  shipper. e hear na  making
tirdicating for whom the dociment has
been prepared.

i A rail transport document narked
“dupliceate " will be gecepted oy on
ortginl,

it A rail or infand waterway transpart
dacumen will e accepted ax an
origimed  whether marked ax  an
PRIl OF .

. I the absence of an indication on
the  transport documeni ax to  the
e of prigineds isvued, the number
presented will be deemed 1o consiifeie
i full et

d For the purpose of thiz uricle,
transshipmen! means unloading from
one  means  of  comveance  and
reloading  fo  another  means  of
eevenaee, wirlin fhe samee mode of
transport, during the carviage from ithe
place  of  shipment, dispateh  or
carriage to the place of destinarion
stated in the credii

& £ A rowd, wail oF infand wafervay
transport document may indicate that
the goods will or may be iransslipped
provided that the enfire carriage is
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covered by one gmd the same franspert
document.

i A vond, vall or fntard waterway
transpord  document  indicating  that
srerngxfiimeent will or neay take ploce (s
acceptable, vven i the credis prohibits
trinsxlir el

4. Om o plain reading of Article 24 of the
UICP-604), it is pbundantly clear that & house
bill of lading is nol o bill of lading.

A5, According o sub- Article (b)) of
Aricle | the camage of goods by Sea Act
1925 which says that the “Contract of
carriage” applies only to contracts of camiage
covercd by a bill of lading or any simitar
document of title, in 5o for as such document
relates o the carmage of poods by sea
including any bill of leding or any similar
document as - aforesaid  isswed under or
pursuant to a charter party from the moment at
which such il of lading or similar document
of title regulates the relations between a
carmicr and a holder of the same.

36, After recetving the poods inte his
charge, the corrier, or the master or agent of
the carrier, shall, on demamd of the shipper,
tsgue 1o the shipper a bill of lading (section 3
of the ARTICLE Il of the SCHEDULE of the
carnage of goods by Sca Act, 1925),

37. The bill of lading can be treated as
conclusive cvidence as between the carmer
und & rocoiver and ns at least prima [ecie
evidenee as between the camer and the
shipper, as o the weight or guantily and
apparent order and condition of the cargo on
loading (sce Section 7 of the ARTICLE 1M1 of
the SCHEDULE of the Camage of Goeods by
Sea Act, 1925, Hague and Visby Rules,

Article 10, rule 4; the Hamburg Fules, Amicle
63}

38. After the goods are loaded, the tall of
lading to be issued by the carmer, master or
agent of the camer, to the shipper, (Section 7
of the ARTICLE 111 of the SCHEDULE of the
Carrage of Goods by Sea Act, 1925

39, Under The Hague Visby rules carrier
includes the owner or chanerer who -enters
inlo & contract of carmage with a shipper
[Article 1 (a)].

40, Under the Hamburg Rules camers
conclude a contract of camage of goods by
sea with a shipper. These Rules also cover
pcinenl carmers, which inchide ony person
eptrusted by the camier 1o perform all or part
of the camiage of the goods.

41, *Camrier” includes the owner or the
charterer who enters into & contract of carriage
with -a shipper (sub-Article (a) of the
ARTICLE 1 of the SCHEDULE of the
Carriage of Goods by Sea Act, 1925.)

42, According to sub- Anicle (a) of the
ARTICLE 1 of thwe SCHEDULE of the
Carriage of Goods by Sea Act, 1925 a freight
[orwarder 15 neither as owner nor a8 charterer
of the vessel has any authority 1o issee any bill
of ladimg.

43, In order to get delivery order from the
cammer as well ag for geting payment under
the letter of credit, it mandatory neguires
presenting “ocean bill of lading master bill of
lading and nome else.”

d4. Freight Forwarder 15 an enlity that
secures the business of various exporiers and
importers ond has the ability/Tacility to store,
distribute their chents’ carpoes in addibon 1o
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nepolisting  freighl rates on behelf of the
clients, process all relevant customs, port and
povernment documentation on behall of their
clients either directly or through 3rd party
ROUTECE.

d45. The general purpose of issuing a HBL
{5 1 the [orwarder 1o queshion wanis o control
the cargo and nod leave 11 under the direct
control of the ling, and alss since thee will be
varialion in freights between the HBL and
MBIL. But there is nothing stopping a
forwarder from issang & HEL using the
EXACT sume details as the MBL, but it's just
that such an issuunce would be superfleous
Mot only superflusus, but it will then mean
that there are two documents of tille to the
same shipment which cannot be the case.

46. Freight  Forwarder takmpg  more
responsibility than requimed or permitted by
law certainly wviolates Treight Forwarding
Apents (Licensing and Admmistration) Rules
2008 ond Cruideline for Foreign Hxchange
I'rapspctions. (GFET), 2009 (as  of
31.05.2009)

47. Therefore, a house bill of lading issued
by a forwarding agent acting solely in the
capacily of the agent o armange camiage is nol
a bill of lading at all, but at the most a receipt
for the poods coupled with an authority 1o
enter mto o contmact of carriage on behall of
the shipper. It is not a document of title, nor
within the Hills of lLading Act, TESS and it is
unlikely that it would ever be regarded as a
goosd tender under & cif-contract

M Sccnon B oof the Chapler ¥ of the
Camleoes for Forcign Exchange Transactions
SEFETL X0 fas of 11.05.2009) 15 only for
e Sexmon § clearfy says that,

2 CLR{HICDY) (2014) Fredphr Monagement V Bangladesf Baonk (Mo Astiraful Ramal, Ji

"8 in exercise of powers vexted in the
Bungladexsh Bunk under section 23}
of the FER Ay, all varviers wheiher
comman ar peivate (Railway, Shipping
ar Airline companies) and their agents
are divected as under,

(i}

;] PR

4%, Since, admittedly the petiioners are
not carners; thercfore, this section has no
manner of application to them,

S0. It is & well setiled principle of law thal
in order 1o pet 8 Rule of mandamus the
petitioners must show  that their clam =
rosvied 1nthe statute or statutory Rule,

51. 5o, it has always required that the
applicant for 2 mandamus should have a kegal

specific right to enforce the performance of

those dutics.

52, In the case of Queen v Guardians of

the Lewisham Union, reporied in (1897) |
28 498 it was obsered;

"This court would be far exceeding iy
proper functions §f it were fo asxumne
Jurisdiction to enforce the perfornance
by public bodies of all their statutory
duties without requiring clear evidence
that the person  who  sought  its
interference had a legal vight so s
wpon such performance,

53. In the case of Toalekhal Progressive
Fisherman Co-operative Soclety Led. Vs,
Bangladesh and others reported in [9§)
BLD (AD) 183 wherein it has been observed:

"I ordev to entitle a person to axk for
performance of amy public duty b

|
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micindames {f 15 wecessary fo sliew that
he s a fegal right for claiming such
performance part from the foct that he
is interested in the performance of the
duiy. "

84.The case of Nottenw! Engineers v
Mindsery of Defence reporfed in 44 DLR
fAI) (1992} 179 aur Apex Court held thus;

“In order to enforce the pevformance
by public bodies of any public dury by
mndomuy, the applicant must have o
spevific legal right to insiss upon such
Performanee,

55. A wril of mandamus can be granted
only in a casc where there is a statutory duty
imposed upon the public bodies and there 15 a
failure on the part of those public bodies 1o
discharge their stetutory  obligatons.  The
paramount function of a wril is o compel
petformance of public duties prescribed by
sintute and 1o keep public bodwes exercising
public functions within the limits aof their
jurisdictiom, Thercfore, mandamus may issue
i eompel the puble boadies o do something,
il mwsl e shown that there s o staiute which
imposes @ legal duty and the aggrieved party
hies & legal nght under the statute to enforee its
performanse

&6, In the cases in hand, the petitioners
have completely fuiled 10 show us any legal
right under the satule W cnforce  gis
performance rather their claims are amorphous
fullacious and absolutely based on emoneous
notion and as such instant writ petitions ane
not maimiainable in law,

57, In the result, the Rules are discharged
without any order as o cost.

S8, Commumeate the judgment and order

it once,
M. Ashingqul Islam, J:

T apgree.




