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IN THE SUPREME COURT OF
BANGLADESH

HIGH COURT DIVISION
(CRIMINAL REVISIONAL

JURISDICTION)
CRIMINAL REVISION NO. 189 OF 2014,

Md. Mumzzaman, J | Hasan Al

o+ PEtilioner
Mhdur Rob, J

Vy

Judgment on The State ond anather
| 9.08.2015. o+o--— Dpposite-Parties.

For the oppoiite. | Ms  Amwges Shafahan,
party No. [-Stare DAG
For the opposite- | Mr. Md. Forrukh
pariy No. 02 Rahman, Advocate,

| Terms, lssues and Phrases:

Cheque dishonor cave, challenging
proceeding under section 138 of NI Act
in 3814  applicatlon,  undisputed
signatire in a chegue.

Main Legal Tssue:
Issue-1:
Whether a proceeding under secilon 138
of the Negotiable Instruments Act can be
guashed while the proceeding iv under
frail ar mol,

Issme-2

the Nepoviable Instrument Act, 18871
other  documents except chegue are
relevant for the purpose of the caxe or
ik,

Whether in a case under section 138 of

Main Findings:

Findimg-1:

We are of respectfud agreement with the
ahove observarions of the How’ble
Appellate Division thor after examination
of P.W3, i irlal in a case of Neporlable
Instrument Act proceeding cannot be
stopped or guashed unlesy it is necessary
to prevent the abuxe of process of the

Court or o secure the ends of
L (para-20).
Finding-2:

We have perused the application dated
180720013 calling for documents which
iy anmexure “G" ro rhe applicavlon. On
perusal of the same it appears that there
is me nevus in between the cheque in
question and docaments called for. Ir
alvo appears to uy that the documents
sought fn this case have ne relevancy
with case under section 138 of the
Negotlable Instrument Act,
188 1.....(para-14).

MNegotiable Instrument Act, 1881: Section

138:

Code of Criminal Procedure, 1989: Section

S61A:
After commencement of trial an
application under sectlon S61A for
quashing criminal  Proceeding s
deprecated:
We are of respectful agreement with the
above observations of the Hon'ble
Appetlare Division that after examinarion
af P.Ws. in trial in a case of Negotiable
Instrument Act proceeding canmot be
stopped or guashed unless it is necessary
to prevent the abuse of process of the
Court or fo secure the emds of
1 —— {para-20),
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Megotiable Instrument Act, 1881: Section
138: Signature in & cheque when
undisputed:
It has also been bheld to the case of Abdul
Alim  vx, Biswajic Dey and amother
reported in 59 DLR (HOUTY)-236.
“Another striking fact s that
accused petitioner at oo polat of
time denied his signature on the
cheque, Since the accused did oot
deny his signature, as such the
accused must have to discharge the
onus a8 to why he signed the cheque
when the cheque was dellvered/glven
to the complainant. A legitimate
clalm of the complainant cannot be
frustrated on mere
technicality™...........[para-17).

€ ases cited and/or relled on:
Om Prokask Sharme V. Central Burean
of Investigation, Delhi AIR-2000 (SC)
23115:

Abdwl Alim vs. Bivwafit Dey and another
59 DLE (HCD)-236

Anti- Corruption Commisslon vs- Dr. Md
Rezanl Hague Chowdhury alias Dr Md.
Rezaul Karim and another reporied in 19
BLC (ADD) 160,

JUDGMENT
M. NURUZZAMAN, J:

1. The instamt Rule was jssued calling
upon the Deputy Commissioner, Chittagong
and opposite-party No. 02 o show cause as to
why the impugned order No. 11 dated
9072013 passed by the 5 Additional
Metropolitan Sessions Judge, Chittagong, in

4 CLRE (HCD (201 6) Hasan AlF V The State and another (Md. Murozzaman, J)

Session Case No. 2620 of 2012, ansing out of
C.R. Cage No, 786 of 2012 (Panchlaizh Zone),

rejecting the application filed by the accused-

petitioner calling for production of the original

documents  from the possession of the
opposite-party No. 02 should not be guashed.

2. The prosecution case, in short, are that,
the opposite-party No. 02 as petitioner being a
Managing Drector of the Company namely
“Seven Star Properties Limited” 0407 2012
filed the C.R. Case No. 785 of 2012
(Panchlaish) in the Court of the Metropolitan
Magistrate; Cognizance Court No. 04,
Chittagong under Sectiom 138 of the
Megotiable Instrument Act, 1881 against the
sccused petitionsr, alleging, that the
complainant and accused had a business and
out  of the business transaction the
compleinant had ouotstanding dues at Tk
A500,004- to the accused-petitioner.
Therefore, the accused petitioner to adjust the
claim money of the complainant issued a
cheque being cheque No. 4437823 of the same
amount on 30.04.2012 the complaimant in due
course of lime on 02.05:2012 deposited the
same through his bank for collection which
was dishonored by the Bank with endorsement
that “fund is insufficient”. Thereafler the
complainnnt on 28.05.2012 as per provision of
law as contemplated under section 138 of the
Megotable Instrument Act, 1381, served a
legal nobice with Begistered AD in the nome
of the accused petitioner which was receipt by
the complamnant on 31.05.2012. However, the
nccused-petitioner upon receiving the notice
neither reply the same nor paid the money.
Hence, the complainant was compelled to file
the insiant case

3. The pccused-petitioner  appeared
hefore the Court below and obtained the bail,
Thereafter, the case was transferred to the
Court of the Metropolitan Sessions Judge,
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Chittagong who fixed the date on 25.10.2012
for appesrance of the accused-petiboner. On
the date fixed by the leamed Sessions Judge
transfemmed the mstant case o the Courdl of
Additional Metropolitan Session Judge, 5*
Court Chittagong  fixing the same on
25.10.2012 for charge hearing. The accused-
petitioner sumendered before the Additional
Metropolitan  Sessions  Judge, Court
Chittagong snd obtained bail wherein the case
wis re-numbered as Sessions Cese No. 2620
of 2012. The leamed Additonal Sessions
Judge, 5™ Coun, Chittagong fixed the case for
hearing and then the accused Petitioner fled
an apphication under section 265C of the Code
of Criminal Procedure for discharging him
fram (he charge.

4. The leamed Additional Metropolitan
Sessions Judge after hearing both the parties
fixed the date on 14.01.2013 for order
However, ultimately on 6.6.2013 the order
was passed rejecting the application under
gection 265C of the Code of Criminal
Procedure and the case was fixed on
09.07.2013 for P.Ws. The sccused-pétitioner
on 09072013 filled en application for
adjounment of the case and also filed an
application for production of the original
deeds lying with the complainant. The court
afier hearing the parties rejected the
application for time as well as production of
documents and examined the PW. 01 who
was cross-examined by the learned Petitioner,

5. The accused-petitioner prefermed the
instant Criminal Revisional application hefore
this Division seeking redress against the order
dated 09.07.2013 passed by the Additional
Metropolitan  Sessions  Judge, 5" Coun,
Chitagong.

6. The instant case has been posted in the
list for few menths ago with the name of the

leamed Advocates. Howewver, on the last
occasion fhe leamed Advocate for the
opposite-party Mo, 02 wias presenl. On the
other hond none was present press the Rule
when the matter was laken up for hearng

7. The opposite-party Mo, 02 contested
the case by filing counter affidavit, denying all
material allegations made in the application.
In the counter affidavit it also alleged that the
grounds set forth in the application all are
fwctunl grounds and there 13 nothing in the
application relating to stay the proceeding of
the case under section |38 of the Megotiable
Instrument Act.

8. On perusal of the application it appears
that the leamed Advocate for the accused-
petitioner has taken some grounds challenging
the order dated 972012 wherein he alleged
that the impugned order 1s non-speaking order
and application filed before the Court below
for production of original documents in
eccordance with law, but the Court has failed
to consider the same and, as such, the
accused-petitioner has suffered substantial
cause which is lizble to be set agide,

9. On the other hand Mr. Md. Forrukh
Rabman, the leamed Advocate appearing for
the opposite-party No. 02 submits that the
application filed by the accused-petitioner
praying for production of the documents is
totally misleading and clearly against the
documentary evidence of the present case. He
further adds that the documents called for, for
production in no way connected with in
relation to the case of section 138 of the
Hegotiable Instrument Act  Howewver,
according to Mr. Rehman, the accused
pettioner has filed the application only for
dragging the mstant case after framing of
charge on the date of examining the P.W 5. He
further adds that the Court below rightly
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rejecling the application for production of
documents  examined the PW. 01 in
accordance with law, The leamed Advocabe
for the accused-petittonier as of right of
defence cross-examined the pw, No. 01 on
the same day, waiving the right of defence of
the order of rejection of the application. IT that
nod be 8o in thal cose after examination of
PW. 01 he could kave filed an application for
adjournment for the cross examination of the
PW. 1 and took time for prefeming revisional
application in the higher Court

10. However, he could not do 80 in the
trial Court, later on the accused after thought
preferred the instant revisional application and
obtained the stay of the case. It appears that
the time of hearing leamed Advocate [or the
accused petitioner was not present in Courl
So, it is cry=tal clear that this case had been
preferred only to drag the procesding of the
Sessions Case, Learmed Advocate appearing
for the opposite-party No. 02 lastly prayed for

discharging the Rule.

11. We have heard the leamed Deputy
Attormey General and the leamed Advocale
fer the opposite-party No, 02 Considering the
submissions advanced by them it appears that
on 9.7.2013 P.W. No. 01 was examined and
crogs-examined by the defence.

12. Om that date the accused petitioner had
filed an application for production of some
documents which was rejected by the Couris

on the impugned arder.

13. First of all we have to see whether ina
case under section 138 of the Negotisble
Instrument Act, 1881 except cheque other
documents are relevant for the purpose of the
case.

14. We have perused the application dated
09072013 calling for documenis which is
annéxure "G to the appheation. On perusal of
the same it appears that there i3 no pexus n
between the cheque in  guestion and
documenis called for. It also appears o us that
the documents sought in this case have no
relevancy wilth case under section 1338 of the
Megotiable Instrument Act, 1881,

15, Therefore, filing an application for
production of the orginal documents in the
Court by the accused at the time of hearing of
the case is not ot oll necessary, if the accused
petitioner had any defence plea he could have
taken any such accusabion or defence to the
prosecution “witnesses al the trial in cross-
examination.

16. In respect of production of documents
it has been held to the case of Om Prakash
Sharma Vs, Central Bureau of Investigation,
gﬂ” reported in AIR-2000 (SC) 2335, muns

IE

“Therefore, it is to be only seen as to
whether the Trial Gourt has judicioushy
and practically exercised its discretion.
The Trial Court as also the High Count
seem fo have judiciously applied their
minds by going into the nature of the
docoments sought to be summoned,
their bearing and relevance for the
nature of consideration to be made st
that stage of the proceedings before the
Special Judge as well as the necessity
and  desirability whereof The
consideration so made by the Courts
below in rejecting the claim of the
appellant could not be held to be either
condemnable or constitute any gross or
improper failure to exercise their
Jurisdiction and consequently it does
not call for any inteterference in our

|
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hands, Therefore, the appeal fails and
shall stand dismissed.”

17. It has also been held to the case of
Abdul Alim vs. Bivwajit Dey und another
reported in 59 DLR (HCD)-236.

“Another stnking fact is that accused
petitioner at no point of time denied
his signature on the cheque, Since the
pecused did not deny his signature, as
gich the accosed muost have o
discharge the onus as to why he signed
the cheque when the cheque was
delivered/given to the complainant. A
legitimate claim of the complainani
canmot  be o frustrated on  mers
lechmicality™

18. However, from the record it appears
that the accused petitioner did nol annex
deposition copy of the P.W. 01, Therafore, we
are unable 1o see and comment regarding what

suggestion was given to the P.W. 01 regarding
docament called for.

19, It was held by the Appellate Division
1o the case of Amil- Corrupiion Comimission
vi- Dy, Md Rezaul Hague Chowdhury alias
Dr Md. Rezawl Karim and another reported
in 19 BLC (A.DD)-160 that:

“Trial had already commenced before
the filing of the application for
guashing the proceedings and 1B
(eighteen) wilnesses were  almeady
examined. The filing of the application
before the High Court Division for
quashing the proceedings does not
appear to us bona fide",

20. We are of respectful agreement with
the sbove observations of the Hon'ble
Appellate Division that afier examination of

PWs in iral in a case of MNegotiable
Instrument Act proceeding camnmot be stopped
or quashed unleas it is necessary to prevent the
abuse of process of the Court or 10 secure the
ends of justice.

21. Therefore, we are of the view that the
ingtant Rule has no substance. Thus, the Rule
hoving no merit, it fails.

22.In the result, the Rule is discharged
without any order as to cost.

13, The order of stay passed earlier by this
Court 15 hereby recalled and vacated.

24, The office is directed to communicate
the judgment to the concemed Court below at

ONGE.

25 Send down the L.C. records to the
concerned Courd below at onee,

Abdur Rob, J

I agree.
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IN THE SUPREME COURT OF
BANGLADESH
(HIGH COURT DIVISION)
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 1650 OF 2009,

Md, Rubul Quddus, | Chowdhury Atanr
] Rahman Azad.
Bhishmadev .. Petitioner,
Chakrabortty, 1
Vs
Governmient of
Judgment on Bangladesh and others.
07.09.2015, ciier...Respondents
|

Fiow the | Mr. M. M. Nurzzaman,
petifioner: Advocate
For the | Mr. Alied Sahel Advovata
respondent No. [:

Terms, Issiues and Phrases:

ACC matter, Notlee o uppear before
ACC under secrion 19, Fact finding

PFCEXS.

Decision:

Rule discharged. Notice under section 19
af the ACC Act compelling appearance of
amy person as a fact finding process iv
feveful.....(Para 14).

Mazin Legal Issue:

Issue-1:

Whether a notice issued by the ACC
under secrion I8 to appear before the
Commission fo give statement and submi

refevant records over the of acquisition of

wealth disproportionate to one's known

legal source af income ix a valid mofice or
Mo,

Issue-2:

Whether a notice issued by the ACC
under section I8 fe appear before the
Commission to give statement and submit
relevant recerds over the of allegation of
income ix considered to be a proceeding

before the Commission or a proceeding
before any court or not.

Main Findings:

Finding-1:

A notice issued by the ACC under section
I8 to appear before the Commission ro
pive statement and  submit  refevani
recards over the of acquisition of wealth
disproportionate to one's known legal
source of income is a valid notice because
such notice is not related to amy
proceeding, rather it &5 a part of fact
finding process.........(Para 18).

Finding-2:

A notice issued by the ACC under section
18 to appear before the Commission to
give statement and submit  relevant
records over the of allegation of income
&5 considered to be a proceeding before
the Commission and mot a proceeding
before any court or not......(Para 12).

ACC Aet, 2004: Section 19:
Notice under section 19 Is a fact finding

process and s valld:

Under section 18 and 19 of the Ain, 2004
the Commission Is empowered to compel
the uppearance of amy person to give
statement with regard to the allegation of
corruption. The power of the Commission
fo issue meotice for appearance covers
both  scheduled and  mon-schedule

e e
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offence. The authority of the Commission
fo direct any person to appear before it to
give statement In  connection  with
‘Inguiry’ or ‘investigation® has been
embedded in the Ain, 2004.......(Para 13).

ACC Act, 2004: Sections 18 and 19:
Proceeding before the Commission and
proceeding before any court:

According te section 1%(1) and (2) of the
Ain, 2004 the Commission iy empowered
te  direct any person  fo  supply
information within his knowledge and
documents in his possession in relation
with inguiry er [nvestigarion......(Para
1. .

Under the Alm, 2004 inguiry is a foct
finding process being adopted by the
Commission either on s own motions or
on receipi of complaint In order to find
out the correciness of the allepations 5o
brought against. Here the person (the
petitioner) hay been called upon by the
Commission to interragate only met in
conmection with any criminal proceeding,
but te find out the truth whether there ix
any baxits  af the allegation 5o
brought.......(Para 12).

Cases clted and/or relied on:
AKM. Khurshid Hossain and othars -vg-
ACC 2 CLE 406

Md.  Shakidullah Miah v. The
Bangladesh and orhers, | CLRE 331

JUDGMENT
BRHISHMADEV CHAKRABORTTY, J:

1. In this Rule Nisi issued under Article
102 of the Constitution of the People's
Republic of Bangladesh, the respondents have
been called upon to show cause as to why the
initistion of proceeding against the petitioner
by Anti Cormuption Commission, District Co-
ordinate Office, Sylhet in ER No.03 of 2009
should not be declared 10 have been made
without lawful authority and is of no legal
effect.

2. Afier issuance of the Rule on an
application filed by the petitioner all further
proceedings in or arising out of ER No.03 of
2009 against the petitioner was stayed by this
Court on 06072009, This court was further
pleased to stay Memo No, T8/ ess
dated 16062009 (Annexure-E), ie., the
notice for submitting wealth statement of the
petitioner, his family members and other
relatives for a period of 3three) monihs,
Eventually the said order of stay was extended
till dispasal of the Rule

3. [t has been stated m the writ petition
that & Depuiy Assistani Dircclor, Anti
Corruption Commission District Co-ordinate
Office, Sylhet on 04.02.2009 issued 2 notice
upon the petitioner under section 19 of the
Anti Corruption Commission A, 2004
{briefly the Ain, 2004) to appear him before
the Commission on 10022009 (0 give
statement and submit relevant records over the
allegation thai he had scquired wealth
disproportionate 1o his legal source of income.
After receiving the said notice the petifioner
on several occasions applied to the concernexd
authority for supplying him some documents
which were related to submit statements in
compliance of the notice. The respondents did
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nol give any reply to those but proceeded with
the matter which gives rise to the petitioner 1o
invoke writ jurisdiction before this Court and
upon which the present Rule has been issued.

4, Mr. M. M. Nuruzzaman, leamed
Advocate for the petitioner submits that the
notice has been issued upon the petitioner on a
vague lerm as in the Act there is nothing about
the authority or process for declaring any asset
disproportionate to one's legal source of
imcome, and as such the proceeding initiated
vide EER No03 of 2009 iz lable to be
declared 1o have been made without lawful
authority and is of no legal effect. The leamed
Advocate further submits that before making
daclaration of one’s asset under section 26 of
the Ain, 2004 no one can he charged for
having assels disproportionste to his legal
source of income, He further submits that the
Commission has no authority to investigate or
inguire into the allegation az well as an
offence relating to non-peyment of ncome
tax, and as such any proceeding initiated vide
ER Ne.03 of 2000 i3 Liable to be declared have
been made without lawful authority and is of
no fezal effect.

5 Mr. Ahmed Sohel, leamed Advocate
appearing for respondent No. 1, the Anti
Corruption  Commission  (bnefly  the
Commission), filed an affidavit-in-opposition
controverting the statements of the writ
petition and submits that the Commission
received  specific  allegation against  the
potitioner, started inquiry and i1ssued notice
apon him under secton 19 of the Ain, 2004 as
a fact finding process. It has neither been
issued in the confext of any proceeding
initiated against him nor he has been made an
accused. It is mere an information collecting
process af the preliminary stage and there is
no such prctice to supply the copy of
allegations to the petittoner made by amy

person 1o the Commission. There is no bar in
the eye of law fo conduct such an inquiry by
the Commission. The petitioners’ comtention
regarding the authority of the Commission is
not sustainable in [aw and the analogy m the
case of AKM. Khurshid Hossain and others
- ACC 2 CLR 406, empowers the
Commission o iniliate  any proceeding
independent of the proceedings by the Court.

6. The notice under section 19 of the sad
Arn, 2004 has been 1ssued in accondance with
law and there is no bar for the Commission o
proceed with the complaint being E.R No.0
of 2009 to asceriain the truth, and as such the
Fule is liable to be discharged.

7. We have heard the learned Advocates
on behalf of the respective parties, perused the
contents of the wrt petition, the annexures
and consulted with the relevant provisions of
law,

B. It appears from Annexurc-A to the writ
petition that a Deputy Assistant Director of
ACC. Distnict Co-ordinate Office. Sylhet
issped the said notice to the petitioner under
section 19 of the Ain, 2004 requesting him o
appear  before the Commission to submit
statements and other records of his assets for
inquiry to the allegation made against him that
he had scquired huge wealth in his name, in
the mame of his family members and other
relatives which were disproportionate to his
legal gource of income. The said notice was
issued on the basis of ER. No.03 of 2009,

9. At our instance Mr, Sobel, the leamed
Advocate for the ACC,, has produced the
original record of the Commission before to
this Court, On perusal of the same it appears
that the said notice was issued (o the petitioner
by the Commission on the basis of senes of
allegations made against him in writing.
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10, Section 19 of the Ain, 2004 reids i
follows:
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11. According 1o section 19(1) and (2) of
the Ain, 2004 the Commission is empowered
to direct any person to supply information
within his knowledge end documents in his
possession  in  relation with inquiry or
investigation.

11. Under the Ain, 2004 inguiry is a fact
finding process being adopted by the
Commission either on s own motions or on
receipt of complaint in erder to find out the
correctness of the allegations so0 hrought
agamst. Here the person (the petitioner) has

been called wpon by the Commission to
imnlerrogite only notl in connection with amy
crimunal proceeding, but to find out the truth

whether there is any basis of the sllegation so

broiughvt

13. Under section |8 and 19 of the Amn
2004 the Commission 15 empowered 1o
compel the appearance of any person to give
statement with regard to the allegation of
corruption. The power of the Commission o
issue notice for appearance covers both
scheduled and non-schedule offence. The
suthonty of the Commission to direct any
person to appear before it to give statement in
connection with ‘inquiry’ or ‘investigation’
has been embedded m the Am, 2004,

14. In the above facts and circumstances
and settled principle of law decided in the case
of Md. Shakidullah Miah v. The Bangladesh
and ofhers, 1 CLR 331; AKM. Khourshid
Hossain and others v, ACC, 2 CLR 406, we
are of the view that the Commission by
issuing the impugned notice Annexure-A anqd
E to the petition on the basis of E.R Mo, 03/09
has not wviolated any provisions of law.
Mareover, by the said notice the provisions of
chapter-1I1 of the Constitution have not been
infringed.

I5.In  wview of the asbove facts,
circumstances and provisions of law this Rule
Nisi menis no consideration.

16. In the reselt, the Rule is discharged.
However, without any order as to costs, The
order of stay granted earlier by this Court
stands vacated.

17. Communicate the judgment at once.

Md. Rubul Quddus, J
I agrees,
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IN THE SUFREME COURT OF
BANGLADESH
HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

WRIT PETTTION NO. 4559 of 2006.

Lmat Ara_ ] Md. Sanaullah,
voe oo Petiltoner
AK.M. Alsdul Vs
Hakim, |
Grovermment of
Bangladesh and others.
Judgment an
16.07.2009. oo Respondents,

For thie Patiriouer,

For the Respondent | Mr.,

Mr. Md. Abdul Awal

Md,  Basir [dii

Nos, 2 Zindigiy
For the Respondant | Mra. Nasrin Ferdaus
Moz, 1,

Terms, Isswes and Phrases:

Artha Rin case, setting aside auction sale
i writ  furisdiction, third  party
application for settfng aside anction sale,
auction sale completed- physical delivery
givem,  executing court  becoming
Sfunctious officin,

Decision: Rule discharged.

The executing court did not commit any
ervor in entertaining the application fHed

:r the 1™ Party-Respondent No.J....(para-
1k

Main Legal Issue:

Issne-1:

Whether the Execution Court war WroRg
in entertaining the application of the

respondent No. 2 i.e. 37 party for sefting
agide the aucilon sale or nof,

Issue-1:

Whether after disposal of the execution
case the executing court has become
Jumetus  officio and haz we
authorityjurisdiction fo  enferiain  the

application of 3™ party respondent No.2
JSor yetting avide the auction sale and

proceeding of the execution case is
without lawful authority and whether the
provisions as comfained in the Rules of
the Civil Procediure Code will be
applicable or not.

Main Findings:

Fnding-1:
The Execution Court was nof wrong in
entertaining the application of the

rexpondent No, 2 Le. 3° party for setting
aside the auctlan sale........ {Para 31).

Fonding-2:

Thus, It v evident that the Adalat has
rightly emrertained the application fled
by the 3 party on 15.9.2005 for setting
asfde the auction sale dared 46,2005, 5o,
the Adalat by exercising ity discretion
under order XXI Rule 100 and 1801 of the
Code entertained the application and
after delivery of possession of the
schedule  property fo  the petitioner-
auction- purchaver, the Adalaf hay not
become functus-officio.........(para-28).

Therefore we find that the executing
court did nor commit any ervor in
entertaining the application filed by the
3™ Party-Respondent No.2........(Para 31),
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Artharin Adalat An, 2004: Avnction sale:

Code of Civil Procedure, 1098: Hole 100

Order 21: Setting aside auwction sale and

remedy for possession:

= Rufe 107 reguires of an executing Court
fo investigate in order to be sarisfied as to
whether the applicant was in possession
of the praperty as complained of and
secondly, if such claimani was in
possession of his own account or on
acconnt of some person who waxs nof the
Judgment-debtor. When the Court findy
the ansver In the affirmative; it becomes
ihe duty of the Court to puf the claimant
back intp  possession af once.  The
proceedings under the rulgs are no doubr
summary in nature and the wrong dane
te @ party by the executing Court af the
instance of the decree-holder withonr any
fault of such party, must be remedied by
the executing Court without any further

delay.......(Para 25).

8o, the Adalat by exerciving ity discretion
under order XXT Rufe 100 and 101 of the
Code entertained the application and
after  delivery  of possession  of the
schedule property te  the petifioner-
anction- purchaser, the Adalar has nmot
become functus-officio....... Para 18).

Cases clted and/or relied on;

Abdnl Hakim Vi Goleds Begum and
others 4 BLD (ADD) 55,

Md., Abdul Kaiyum Vs, Krishnadhan
Banik 17 BLD (ALY 167,

Sarder Jan-e-Alam Vs, Arab Bangladesh
Bank and ether 4 BLC (AD) 178.

Sultan Mia (Md.) Vs. Haji Md. Yusuf 53
DLR 555.

Detwar Hossain Khan v Alfhg) Rustum
Al and other 54 DLE 328

JUDGMENT

AKM ABDUL HAKIM, J:

1. Inthis application under Article 102 of
the Constitation, the petitioner challenged the
legality of the order No. 19 dated 15092005
(annexure-D (o the wol pefition) passed by the
leammed Judge of Artha Rin Adalat No. |,
Chittagong in Artha Rin Jari Case No. 545 of
2004 (wrongly stated as Artha Rin Case No
545 of 2004 in the Rule issuing ovder) for
entertainment of an application filed by the
respondent Mo, 2 for setting aside the suchon
sale dated 4.6. 2005,

2. Shortly, stated the facts i the wnt
patition are as under;

3. Respondent No. 4 Bangladesh Krishi
Bank, Agrabad Corporate Branch, Chittagong
{shortly, the Bank) as plaintiff instituted Artha
Rin Suit Mo, 164 of 2004 in the Arha Rin
Adalat No. |, Chittagong (shorily the Adalat)
impleading M/S. Piyal end Brothers, Md.
Quiyam and Sirajuddoula as defendant Nos. |
to 3 respectively for realization. The said suit
was decreed i ex-parte mn favour of the Bank
by the judgment and decree dated 16.6.2004,
The judgment-debtors having failed to pay the
decretal amount the decree-holder-Bank purt
the decree in execution by filing Artha Ein
Jarl Caze Mo, 545 of 2004 on 25.11.20804, In
the said execution case mortgaged property
was sold in auction and the present petitioner
as highest bidder purchased 0.17 acres of land
on 462005, Then petitioner duly deposited
the auction Money and the same was
confirmed by order No. 15 dated 5.7.2005 and
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sale certificate was issued to the petitioner on
28.7.2005.

4. Thereafter, writ of delivery of
possession was issued and the land was
physically delivered to the auction purchaser
ie. the petitioner on 14.9.2005. In the said
Execution case respondent No.2 Md. Sultan
Mahmud as a third party filed an application
on 15.9.2005 for setting aside the auction sale
held on 4.6.2005 and the Adalat entertained
the said application of the third party and
fxed 2892005 for hearing of the application
subject 1o deposit of 25% of the decretal
amoint.

8. In this back drop this writ petition has
been filed and Rule was obtained.

6. Mr. Md. Bashir Uddin Zindigir, the
leamed sdvocate filed 2 VYVokalatnama on
behalf of respondent No. 2, Sultan Mahmud to
contest the Rule, However, he did not file any
affidavit-in-opposition but contest the same on
the legal ground.

7. Respondent No. 4, Bangladesh Krisha
Rank contested the Rule by filing affidavil-in-
opposition  contending, inter-alin, that the
respondent-Bank filed Artha Rin Suit No. 164
of 2004 in the Artha Rin Adalat No. 1
Chittagong  which was  decreed for Th
£.44.593 on 16.06.2004. Smee the judgment-
debtors respondent MNos. 5 1o 7 failed to repay
the decretal amount within the stipulated
period, the decree-holder Bank filed the Artha
Rin Jari Caze No. 545 of 2004 in the Artha
Rin Adalat No.1, Chittagong. After observing
all the fegal formalities mortgaged land
measuring an area of 0.37 scres was put in
augtion for sale and the writ petitioner as the
highest bidder purchased the said 0.37 acres of
lands on 4.6.2005 and the sale was confirmed
by order dated 5.7.2005 and accordingly sale

certificale. was issued (o the petifioner.
Thercafter, the suction land was delivered to
the wnit petitioner. 1t is further stated that the
writ petitioner has scquired right, title and
interest in the land by virtue of the suction
purchase. After disposal of the execution case,
enteriainment of the application filed by
respondent No2 and re-opening of the
execution case is an sbuse of process of the
Court. Since the Adalat did not pass any order
for setting aside the auction sale, the present
wril  petition i5  premature  and not
maintainable.,

8. Mr. M.A. Awal, the leamed advocate
for the petitioner submits that Execution Case
was ended after delivery of possession of the
land to the auction purchaser 1.e. the petiioner
on 1492005, Thereafter, entertaining of the
application filed by the respondent No.2 ie.
the third Party on 15.9.2005 for setting aside
the auction sale of the land is unlawful. He
further submits the executing court became
funetus officio after giving physical delivery
of possession of the auction purchased land to
the petitioner on 14.9.2003.

9. In support of his contention, the
learned advocate for the petitioner referred to
n case Abdul Hakim Vs, Goleda Begum and
others repried in 4 BLD (AD) 55.

10, In reply, Mr. Bashir Uddin Zindigir,
the leamed advecate for the respondent No. 2
submits that the petitioner on lotal
misconception filed the present writ petition
g5 no order has been passed for sefting aside
for the nuction sale dated 4.6.2005 rather by
the impugned order, the leamed Adalat
enteriained the application and fixed on
28.9.2005 for hearing of the same subject to
deposit of 25% of the decretal amount. Since,
no order was passed by the Adalat for setting
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aside the anction sale, the present writ patition
is premaiure onc and nol maintainable. He
next submits that since the execution case has
not yet been fimally disposed of, so the
question of becoming functus officio of the
Adalat does not arise at all.

11.He mnext submits that even afier
confirming of the sale the Adalat has the
authority o set-aside the auction sale under
order XXI, Rule 90 of the Code of the Civil
Procedure (shortly, the Code) if any material
irregularity was commitied in conducting and
publishing the sales in question. Adalal has
authonty for a summary investigation of the
matier at the 1 of the third party in
possession only under Rule 100 of order 21
after he was dispensess by the suction
purchaser and not before in the Course of
execution. The executing court can direct to
regtore possession o the respondent No.2 ie.
third party under Rule 101 of the Code.

1. In support of his argument, Mr.
Zindigir has relied to the decisions of the
following cases:

(1) M Abdul Kualyum Fx,
Krishnadhan Banik reported in
17, BLD (AD) 167;

(2) Sarder Jan-e-Alam Vi Arab
Banpladesh Bank and other
reported m 4 BLC (AD) 1 78;

(3) Sultan Mia (Md) Vs. Hajfi Md.
Yusuf reported in 53, DLR 555,

(4) Debwar Hessain Khan vs, Alhgj
Rustum Ali and other reported in
54 DLR 328

13, In view of the ahove submission made
by the learned advocate for the comtending

parties, the moot question to be decided in the
present Rule is whether afier disposal of the
execution case the executing court has become
Sfunctus afficlo and has no
authority/jurisdiction  to  enterinin the
application of 3™ parly respondent No.2 for
setting aside the anction sale and proceeding
of the execution case is without lawful
authority and whether the provisions as
contumed in the Rules of the Civil Procedure
Code will be applicable or not.

14. We have examined writ petition,
affidavit-in-opposition and other matenals on
record and the decisions cited by the leamed
advocates of both the parties.

15, It appears from the wril petition that
the writ petitioner as highest bidder purchased
0,37 acres of land on 4.62005 and he
deposited the entire auction price of TK.
0,25,000/- and the sale was confirmegd on
§.7.2005, Accordingly sale certificate was
issued io the avction purchaser e the
petitioner on 28.7.2005 (Annexure-A fo the
writ petition) them writ of delivery of
possession was  issued to  the auction
purchaser. Thereafter the land was physically
delivered to the auction purchaser on
14.9.2005 | Annexure-B to the writ petition).

16. It further appears from the impugned
order dated 15.00.2005 that after retum of
service of notice of the writ of delivery of
possession one Sultan Ahamed as 3™ party
tiled an application on 1592005 in the
Excution case for setting aside the auction
sale. Adalmt  entertained the application
without registered it as Miscellaneous case
and fixed the spphcation for heanng on
28.9.2005 subject to deposit of 25% of the
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decretal amount. Accordingly, the 3™ party
deposited Tk, 2,25,500/-, 25% of the decrial
amount by pay order and also filed an
application on 26.09.2005 for stay of delivery
of possession o the auction purchaser and
Adalat fixed the heanng of the application on
the date already fixed for hearing subject to
supply of the copy of the application o the
judgment debtor,

17.1t appears from the order dated
2802005 passed by the Executing Court
{Annexure-E to the writ petition) that the
application filed by the 3" party dated
1592005 was nken up for hearing. On that
date auction purchaser 1.e. present petitioner
Md. Sanaullah Aled written objection against
the application filed by the 3™ party, After
hearing of the Elpplic.a.tim Adalat passed order
directing the 3™ party-decree-holder to file all
the documents in sopport of his claim and
fixed the execution caze on 9102005 for
filing docaments and further hearing of the
application. Ultimately the Adalat heard the
matter &t length on 8.11.2005 and fixed on
23.11.2005 for passing order, On that date 3rd
party filed an application alongwith an
heirship certificate issued by the local ward
commissioner of 24 No. Uttar Agrabad,
{hittagong City Corporation. That it appears
from the heirship certificate that the father of
judgment-debtor No 3, Late Nowab Ali died
leaving twenty persoms as his legal heirs bt
the property was mortigaged by the judgment-
debtor No.3 alone. In such circumstance
Adalat directed the Decree-holder-bank 1o file
another heirship certificate and fixed the case
om 4.1 2006 for hearing.

18, Thereafter on 1532009 the entire
matter was taken up for hearing and Adalat
fixed the case on 7.5.2006 for further hearing.

That on 7.5.2006 Auction purchaser prayed
for adjournment and Adalat then fixed the
case on 28.5.200% for further hearing.

19. In this backdrop the avction purchaser
challenged the order dated 15.09.2005 against
the entertainment of an application fle by the
Ind party for setting aside the auction sale.

0. Mow, issue before us is, whether the
Execution Court was wrong in entertaining the
application of respondent No. 2 ie. 3™ party
for setting nside the auction sale and whether
the Execution case can proceed in éxercise of
discretion umder order XXI, Rule 100 of the
Code or it ns become functur-officio after
delivery of possession to the auction

purchaser.

21, In order to appreciaje the sabmission
of the learmed advocates, let us consider
whether the Adalat was justified m
entertaining the application filed by the 3™
Party-Respondent No.2. In this connection the
provision of order XX Bules 100 and 101 of
the Code of Civil Procedure are relevant,
which are reproduced below:

"ML (1) Where any perzon other than
the fudgment-debtor is dispossessed of |
tmmaovable property by the holder of a 5
decree for the possession of much
property or, where such property has
been sold in execuiion af a decree, by
the purchaser thereof, he meay make an
application 1o the Court complaining
af such dispossession,

(2} The couwrt shall fix a dare for
investigating the matter and shall
summon the parfy against whom the
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application it made o appear and
angwer the same,

101 Where the Court iv satisfied that
the applivenr was in poscession of the
P.FI'.'.!IDE?.D-' £y .ﬁﬂ: OWR accounl or an
accoun! af some person other than the
fudpment-debtor, it shall direct that
the applicant be put info possession of
the property.

22.Mow, lei us first examine the
impugned order which reads as follow:

YR (FOEEN UUSUS W W0N e
iR ¢ Apererh er fie qE W S
M, S wwmw, TEReE, eE-
sfiwen, feslan sl o7 ofé =y
TSR WA SRS PN e
Lty ST L
e oD Wi ey e AR T
e WERTE ( FEOEEs PTER S
fafife s Tow A0 WIHTE A
e | S Ay W W e
il sedviog ¥rowfw fiale 209 e
o e W (oremaay) ik wrey
B fow od s TENTY HENE SR
aw

23. We have exomined the abowve
provigiong . in  contradistinction  from  other
provision under order XX relating to delivery
of possession of immovable property n
exccution of a decree, certain things must be
noted. Firstly, no execution can proceed
pgainst & person who is not & judgment- debror
or who dose not claim through any judgment-
debtor. Secondly, no execution can validly
proceed agmnst amy property  other than
immavable property and not covered by the
decree,

24, Rule 100 has grven & might io 4 person,
who 18 not a joedgmeni-debtor wyet is

dispossessed of immovable property I
execntion of a decrea fo file an application
complaining of such dispossession,

25 Rule 101 requires of an executing
Court 1o mvestigate in order o be satisfied ns
to whether the applicant was in possession of
the property as complained of and secondly, if
such claimant was in possession of his own
account or on account of some person who
was nol the judgment-debtor. When the Coun
finds the answer in the affirmative, it becomes
the duty of the Court to put the claimant back
mto  possession al once. The proceedings
under the rules are no doubt summary in
noture amd the wrong done fooa party by the
exccuting Court at the instance of the decree-
holder without any fault of such party, must be
remedied by the executing Court without any
further delay.

16.In the present case the 3 purty-
Respondent No. 2 asserted that Nawab Ali, the
father of the judgment-debtor Nod,
Semmjuddowla sold the schedule Property to
the petitioner’s grandfather late  Abdur
Rahman by Kabala No. 1444 dated 13.4.1963,
who died leaving behind wife, 8 sons and 3
daughters. After his death the said properties
were  partiioned  amongst  his heirs by
registered Deed of Partition No. 15281 dated
09.12.1978. As per said Deed case land was
devolved in the share of the laie Abdul
Mannan Engincer, father of Respondent No 2
After his death all the properties were
amicably partitioned amangst his heirs and the
case property fell in the share of the
Respondent Mo.2 and he had been possessing
the ancestral property for the last 42 years.
Since the 3 Party-Respondent No.2 in his
application categorcally made statément as 1o
how he got the schedule property, it 18
incumbent upon the Adelat to hold an enguiry
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as tp whether the 3™ party can legally
maintain an application or not under order
XXI Rule 100 and 101 of the Code for settimg
agide the auction sale of his inherited propeny,

17. We have considered the decision as
referred o by Mr. M.A. Awal, the lamed
advocate for the petitioner but the fact and
circumstances of that case is distinguishable
and the decision hazs no manner of application
in the instant case

28. Thus, it is evident that the Adalat has
riihﬂjr entertained the application filed by the
3 party on 1592005 for setting aside the
guction sale dated 4.6.2005. 5o, the Adalat by
exercising its discretion under order X1 Rule
100 and 101 of the Code entertained the
application and afler delivery of possession of
the schedule property to the petitioner-
auction- purchaser, the Adalat has not hecome
funetus-afficio.

29, The facts, circumstances and questions
of law involved in the above referred cases as
cited by Mr, Zindigir being similar the
principles laid down m those cases are
applicable m the instant rule.

30. In view of the facts and circumstances
stated herein-before, we find no merit in the
argument advanced by Mr. Awal, the leamed
advocaw for the petiioner and we find
substance in the arguments placed before us
by Mr. Zindigir, the leamned advocate for the
respondent No.2.

31. Therefore we find that the executing
court, didd not commit any ermor in entertaining
the application filed by the 3™ Party-
Respondent No.2.

32. Thus we are aof the view that leamed
Judge did not commil any illegality in passing
the impugned order.

13. In the result the Rule i5 discharged
without any order as (o cost,

34. The order of stay granted eariier by
this court stands vacated.

35, Communicate the judgment to the
Judge of Artha Rin Adalal No. 1 Chittagong,
at onee.

Limat Ara, I,

I agree.




