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IN THE SUPREME COURT OF
BANGLADESH
HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

WRIT FETITION NO. 1875 OF 2012,

Main Legal lssue:

Whether the Bangladesh Bank hay lepal
authority to issue orvder to banky to keep
. 5% owut of 1% realized freight brokerage
charge Jfor Shipper's Councll of
Bangladesh (SCE) or not.

Quara Reza-Ul-
Hogue, J

Abu  Teher Md
Saifur Rahman, J

Judgment on

Maersk
Limmited.

Bangladesh
... Petitioner,
Ve

Bangladesh and others.

Main Finding:

When Bangladesh Bank has asked the
concerned schedule bank to keep such
amount isolated for Shippers Council out
of the Total realived 1% [freighr
brokerage charpe, the samé act of
Bangladesh Bank cannot be declared as

For the | Mr,
rexpondent  No
E

02.02.2015 v ReSpondents,

L

For the | M. Tonjib-ul Alam, wih
PETIfiEr. M,

Afroze,

Tarana
Advocates

Farrukk  Rakman,
Advocare

Far the | Mr. dbdus Somad, with
respoelent No, &: | Mr. SM

Shakharwen
Heaszain, Advocaies,

lerms, Issues and Phrases:

Freight forwarders, freight brokerage,
principal surplus freight, deduction of
brokerage charge from [reight charge,
Shipper’s Council afﬂnghdﬂi !'SEEJ
“bookimg of carge™, “booked carge”,
brokerage does mot constituie ‘levy’ or
‘rax ",

Jeelslon:

Rule discharged.

Bangladesh Bank has righily issued the
order fo keep 0.5% owt of I% realized
[freight brokerage charge for SCB whick
cannot  be  imterfered with [n  writ
Jurisdiction. . ..(Para 40).

without any lawfil authorlty. In foct,
Bangladesh Bank has rightly issued the
order to keep 0.5% out of 1% realized
[reight brokerage charge fsolated which
canmof  be  imterfered im Wit
Jurisdiction....(Faragraph 40).

Constitution of People’s Republic of
Bangladesh: Article 102: Long time itrade
practice having the force of law cannot be
challenged in writ jurisdiction:
As the collecion of 1% freighe brokerage
developed owt of trade practice the
Grovernment as the regnlaior of frade and
business hay the authority fo ivsue
circulars for proportionate dishursement
of brokerage in the mational inferest av
the brokerage iv meither a levy vor a tax
mor a duty nor any other charge. No

fegislarion is necesvary fo regulute a trade
practice of this nature.....(Para 41),

Forelgn Exchange Regulation Act, 1947:
Sections 10 and 25: With the authority of
the Government Bangladesh Bank may
from time to time issue general and special
guidelines or circulars:
Under Section 25 of the Foreign
Exchange Regulation Act of 1947, the
Cravernment may from fime (o fime give
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to the Bangladesh Bank such general or
spectal divections as it thinks fit, and the
Bangladesh Bank shall in the exercise af
the functions under this Ace, comply with
any such directions, as such, it was duty
of Bangladesh Bank to comply with swch
direction and since it has been decided in
Wrir Petition Neos. 5544, 3545, 55486,
5547, 5548, 5549, 5551, 5567 all of 1996
reported in 13 BLD 209 that Government
has power to regulate trade and business
practice and shipping business is being
confrolled by the Department  of
Shipping. The decision dated 05.08. 1984
af Mintstry of Shipping was taken by the
Government  in  public  imterest  for
prohibiting remittance of the 1% freight
brokerage out of the country by the
shipping  agentowners by  showing
incorrect expendinere in fictitious names
by directing to pay 0.5% to the SCH
which is rendering service to the shippers
as well as ship owners and shipping
agents. This was not additional [evy or
charge rather brokerage collscted by the
ship ownersiagents from shippers and
since the said judgment was upheld by
the Appellate Division in civil Petition for
Leave te Appeal Nos. 357 to 364 of 1999
vide Judgment dated [6.05.1999 and also
held that colfection of % freight
brokerage developed omt of frade
practice. The Government as ihe
regelator of ade and business has the
authority to  isswe  circular  for
propertionare dishursement of brokerage
in the national interest s the brokerage
is neither levy, tax, duty ner any other
charge. No legislation is mecessary fo
regulate o trade practice of this nature.
Rrokerage itself is not the outcome of any
law but of trade practice, Hence, guestion
of  delay s cemtral in  this

Review Petition dismissed on the same
point by the Appellate Division:
Review Petition before the Appellate
Division being No. 46 of 1999, which was
also dismivsed by observing thar-

As the collecion of 1% freight
brokerage developed out of trade
practice the Government a5 the
regulator of trade and business has
the autherity fo issue circulars for
proportionate  disbursement  of
brokerage in the national inferest as
the brokerage is neither o levy nor o
tax mor a duty nor any other charge.

Na legislation is necessary te regulate
a trade  praciice  of  this
PP e sisissssanin (Para £1).
JUDGMENT
QUAZI REZA-UL-HOQUE, J:

1. The instant Rule was jssued om
27022012 calling upon he respondents to
show cause as to why the petitioner should not
he allowed to remit to the principal surplus
freight iLe. income after deducting (¥ T
w9 upon retaiming 0.5% freight hrokermge in
a blocked account as per memo dated
09.10,2011 (annexure- 1) and as to why the
Circular bearing Mo, | dated 01.082011
{ennexure- A) issued by the respondent No, 2
for remittance of surplus freight upon payment
of 0.5% Ffreight brokerage to SCB from the
accounts of the petitioner contrary fo
annexure-) shall not be declared to have been
issued without lawful authonty and is of no
legal effect and/or pass such other or further
order ar orders as o this Court may seem fit

and proper.
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2. The facts necessary for disposal of the
Rule, as has been stead by the petitioner, in
| short, is that the petitioner aggrieved by and
herein  impugns the Circular No. 1 of
(1.08.2011 (hereinafter referred to as “the
| impugned Circular™) issued by the respondeni
| No, 2 directing the respondent No. 3 and all
| other commercial banks in Hangladesh who
| ere maintaining sccounis of shipping agents

on behalf of foreign shipping lines to make
| puyment of Freight Brokerage @ 0.5% of the
| collected export freight of Shippers® Council
of Bangladesh (SCB) for procuring prioe
permission of remittance of the surplus freight
by the respomdent No, 3 (Annexure-A).

3. During the pre-independence e,
break bulk slipping (predominantly of jule and
jute goods export), there was prevalence of
| freight brokers who were all required to be the
members of Chittagong  Freight  Broker
| Association. A freight broker was paid 1%
| brokerage for services, if any, could be

. established to have been provided by o broker
o shipping ling in respect of export bookings
gecured. In the post liberation period, the
practice of employing a broker for the purposs

|+:rf5ﬂ:unng export boaking has decreased to

the point of becoming obsolete. Instead, the
ahtppmg lines through their own agents and
| subssdinnies o Bangladesh equipped with
| trained staffs who promote sales and services
o the customers directly. In the absence of
freight brokers, the practce of brokerage
payment discontinued.

4. Despite the discontimiance of
brokerage services and payment for such
services, the proforma respondent No. 4 in a
meeting held on 28.02.198] decided to impose
 an  oblipation wpon  the sihlppmg lines
| operating in Emgindesh to continue deduction
|uI brokernge commission at the mte of 1%

regardless of the existing, as well as, needs of
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uny freight brokers in the trade. In the said
meeting it was further decided that the
Minisiry would decide laler as of lhe
mechanism for brokerage payment as well as
the beneficiary of such brokerage amount. The
meeting also requested the respondent No. |
1o ensure that while remitting freight for the
shipping line the brokerage commission is
being deducted from collected freight with
view fo keep the same in Banpladesh. After
lnpse for almost 4 years, the proforma-
respondent Nod issued a Ciroular dated
13.08,1984 directing the shipping agenis to
pay 0.5% of the brokerage commission, out of
the 1% deducted from freight on export in
case of nonjutc and mon-traditional goods,
(heremafier refemed w as “the freight”) 1o the
Shippers’ Council of Bangladesh (SCB)
without any consultation with the shipping
lines or their agents and without consideration
of the fiact that brokerage had to be for
services in respect of bocking or the booked
cargo. In accordance with the decison of the
Mimistry of Shipping held on 28.02.1981 and
the circular issued by the respondent Mo. 4
dated 13.08.1984, the Bangladesh Bank
inserted a provision in the Guidelines for
Foreign Exchange requiring the Authonzed
Dealers to ensure retaining brokerage in
Bangladesh before remit the freight w their
principal. The petitioner has been acting in
compliance with the relevant provisions of the
foreign Exchange Guidelines and did no ever
remitted any amounl in violation of the
Foreign Exchange Guidelines (Annexure- B &
BI).

8. The circular with regard 1w the
deduction of brokerage charges @ 0.5% of the
freight to be paid to the SCB was mel with
vehement opposition from the shipping agents
particularly in view of the fact that no service
was required 10 be procured by the shipping
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lines from the SCB s0 as to enlifle it to the
payment or (.5% brokerage of the freight

6. The shipping agents continued {0
agitate the irrationality and non-justifiability
of deduction of the brokerage charges @ 0.5%
to be paid to SCB before the relevant
authonties but the authorities did not pay any
hoed to the complainis raised by the shipping
Imes/shipping agents against the brokerage
charges @ 0.5%.

7. Having no other resort and being
aggrieved with the [mposition of an
unwammanted burden of paying 0.5% of the
freight to SCB in the circumstances that the
shipping lines'main line operators and their
agents did not procure any service from SCB,
a number of shipping lines/shipping agents
filed a writ petitions before this Court
challenging the power of the Executive
Authority to promulgate a Circular requiring
deduction of brokerage charges to be paid to
SCB. The writ petitions were followed by
Civil Petition for Leave to Appeal No.357-164
of 1999 whereby the Appeliate Division of the
Supreme Court of Bangladesh in its judgment
clearly stated that the imposition of brokerage
was to ensure that those who are “rendering
services for booked carge™ receive the
pavment and the “brokerage” do not constitute
“levy or tax”, as such, if the SCB were to avail
the brokerage it must establish that it had
provided services to the plaintiff in respect of
“booking of cargn” or in respect of “booked
carge” in consideration of which it could
make its demand.

8 The judgment of the Appellate
Division of the Supreme Court of Hangladesh
ahove clearly indicated that the “hrokerage”
in question, not failing within the purview of
“levy or tax", can be paid only in
consideration and on account of rendering
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services for booked cirgo, as sich, in the
circumstances that the petitioner has net
received any services from SCB for booked
cargo or otherwize and that SCR has not
supplied the petitioner with eny particulars of
supplying services, the petitioner was under,
no obligation to make payment @0.5% of the
freight as “brokerage” o SCB. Indeed. the
petitioner never paid any brokerage fees to
SCB and there had not been any demand from
SCB  cither with supporting  document
containing evidence of providing brokerage
service to the petitioner. Therefore, in any
case, the demand of SCB iz bared by
limitation,

9. Despite the claimed “brokerage
charges" were of the nature of “service
charge™ in respect of booked cargo and thus to
be payable against to delivery of service only,
SCB i connivance with the respondent No. 2
continued to pursue the deduction and
payment of the “hokerage charges” at the
claimed rate without requiring them to supply
any proof of providing “service™, When called
upen by the plaintiff to provide evidence and

the particulars of rendering services, the SCR .

took the avenue of illegally pursuing the
respondent No. | and 2 1o exert pressure on
the petitioner and other local agents of the
main line operators by using their office and
the power of controlling foreign exchange and
regulatory authority over the banks of the
petitioner and other local agents of the mamn
line operators. In such a process, the SCD
managed to procure a letter dated 27, 11.2007

|
|

tasued by the Assistant Secretary, Fureigr-|

Exchange Policy Department, Bangladesh
Bank, Head Office, addressed 1o the
Authorized Dealers (nominated bank) l:rl'l
shipping agents directing them to keep the so- |
called brokerage monies in a blocked nccount |
(ennexure-C) [

2

1
i
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10, The shipping lines and their agents
incloding the petitioner continued o voice
their opposition o the claimed brokerage
charges against the relevant anthorities and
‘accordingly, o meeting was held in respect of
the payment of the 0.5% Brokerage Charge in
fovour of 3CB on 05102005 mier alla
between the Secretarics of the Ministry of
Finance; Mmistry of Law, Justice and
Parlinmentary AfTuirs; Ministry of Commerce:
Chairman of National Board of Revenue,
Giovernor of the respondent No. | Chairman of
the SCB; and Chairman of the Shipping
Apents Association. In the said meeting il was
pointed outl that SCB never docs the
function of brokerage and does not give any
brokerage service 1o the shipping companies
so a8 o be eligible to the payment of 0.5% of
the freight as brokerage charges. After
discussion of all the aspects of the mater, it
was decided in the said meeting that:

(a) The SCB and Bangladesh Shipping
agent will sit together to discuss
sbout the issues of services
provided by SCB and the freight
brokerage payable by the shipping
agents and notify the Ministry of

Shipping of their respective
opinions for resolving the said
issues; and

(b) A Meeting headed by the Secretary
of the Ministry is necessary to
examine the matier of payment of
{0.5% Freight Brokerage Charge to
SCB as well as the services alleged
o be provided by SCB (annexure-
(B}

11. Om 20,02.2011 the respondent 3 has,
by its Memo bearing No. RMT/Maersk /46/11,
forwarded to the petitioner 8 Memo bearing
reference No.  FEOD  (Remi-3)/7T7/185

(Bibidha) 200 1-156 dated 10022011 issued
by the respondent No. 2 whereby the
respondent Mo. 3 was nsked by the respondent
No. 1 to submit up-to-date status of the SCR
Brokerage Blocked Account evidencing
deposit of 0.5% from the petitioner's Bank
Accounts for payment of the same 1o SCR,
With a view to comply with the instruction
msued by the respondent No. 2 in its Memo
dated 10:02.2011, the respondent Nos. 4 and 3
mstructed the petitioner to open a blocked
account by transferring funds 1o cover
Brokerage Charges @ 0.5% of the freight on
sccount of SCH despite that neither of the
respondents delivered the petitioner with any
details as to the particulars of “brokerage™
service supplied by SCH w the petitioner
(annexure- E & EI).

11, In response to the said lemer | dated
20.02.2011 isswed by the mspondent No. 4
gnd 3 and the Memo issued by the respondent
MNo.2 dated 10022011, the petitioner had
served a MNotice Demanding Justice dated
13.04.2011 upon the respondent WNo.2
elaborating the illegality of claim to brokerage
Charges (annexure- ).

13, The respondent No. 2 paid no heed w
the = MNotice Demanding Justice dated
13.04.2011 served om it by the petitioner and
proceeded 1o ssue Circular No.l  dated
01082011 ("the impugned Circular’) on the
deduction and payment of brokerage charges
i@ 0.5 on account of SCB.

14. In the said Circular dated 01.08.2011
the ADs which included the respondent No. 3
matructing 1o do the followings:

{ku}) The branches of the ADs shall remit
the surplus freight after expenditure
to the Principals upon being satisfied
as to the payment of 0.5% freight
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brokernges to the SCB as shown in
the Expenditure Statermnent (Schedule
IV of Bangladesh Bank format)

submitted by  the  shipping
company/shipping agent. Besides,
while submitting the guarterly

Income-Expenditure Statement to the
Bangladesh Bank for post facto
examination, the AD shall submit
documents supporting payment of
Freight Brokerage to SCB.

(kha) Il any of the branches of the
concerned AD have already remitted
the somplus freight to the Non-
Resident Principals of the Shipping
Agents without deducting the 0.5%
Freight Brokerage charge, then the
entire  remaining dues shall be
adjusted from the next guarierly
refurn and the sume shall be paid to
the Shippers Council of Bangladesh.

{ga) The ADs preserving the Freight
Brokerage amount (@ 0.5 payable o
Shippers Council of Bangladesh in a
blocked asccount shall submit the
necessary documents to the Forcign
Exchange Operation Department for
procuring prior  permission for
payment of the said amount and after
transferring the up-to-date Freight
Brokerage Charge to the SCB's
authorized account, inform the
Bangladesh Bank with document
evidencing payment to SCB,

15 On 17082011, the respondent No.3
forwarded the Circular No.1 of 01 082011 w0
the petitioner under its letter bearing
No. G/RMT/Maersk-SCR216/2011; Later the
respondent Nod in view of ensuring their
compliance with the circular dated 01.08.2011
issued by the respondent No.2 vide its letter

Mo, GEMT/Maersk-SCB2302011  dated
14092011 nformed the petitioner of its
decizion to proceed with submission of pepers
for procuring approval from the respondent
No.2 to transfer funds to the eccount of SCB
on account of brokerage charges @ 0.5% in
compliance with the instruction No. (Ga) in
the said Circular stated above (annexure-G &
G 1),

16. The unjustified efforts of the
respondent No. 2 and SCB to extract money
from the shipping lines/agents without any
consideration in return culminated I the
Circular dated 01.08.2011 issued by the
respondent No. 2 snd response o the
impugned Circular No. I dated 01.08.2011, the
pefitioner had served a notice demanding
justice upon the respondent No. 2 on
25.09.2011 elaboruting the illegality of the
said Circular and requested the respondent No.
2 w0 withdraw the Circular. But the respondent
No. 2 did not make any response to the said
Notice Demanding Justice (anncxure-H).

17. Eventually, after a:long gap of 6 years
from the earlier meeting, another meeting was
held on 05.09.20011 between imfer alia, the
Covernor of the respondemt MNo. 1, the
Chairman of Chittagong Port  Authority,
representatives/agents of shipping lines, under
the charrmanship of the Minister of Mmistry
of Shipping in respect of the ‘brokerage
charges” and justifiability of the deduction
and payment thereof to SCB,

18, In the said meeting dated 05.09.2011;
the Minister opined that it would not be
logical for the shipping agents to make
paymeni of brokerage charges without
receiving any service from SCB. In the said
meeting it was resolved that a Commitiee shall
be formed for determining inter alia the
following:

— e EE T S
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(u) justificaion of the payment of
Brokerage fee by the Main Line
Operators 1o SCB in the changed
contest of the business;

(b} whether the mainline operators
receive any service from SCH;

() the ereas the money paid has been
spent so far;

{d) the amount of money deposited
with the respondent No. 1 on this
fund and how the money received
is 1o be dtilized;

(e} if there is amy practice in the
neighboring countries of the
payment of freight brokemge to
shippers council {annexure-I).

19, On the basis of the said Meeting dated
05092011 headed by the Minister, the
proformi respondent No. 5. Department of
Shipping vide its memo dated 09.10.2011
requested the Governor of the respondent No.
1 to put on hold the payment of the Brokerage
fee and keep the same in a Blocked Account
uniil a decigion is made in this regard by the
Government and instructed the respondent
No.l to refrin from making any payment out
of the brokerage charges deposited in the
blocked sccount (annexure-J).

20, Despite that the respondent MNo. 1 has
been instructed by the respondent No.5 to pul
on hold the deposit made on accoumt of
brokerage charges to SCB and refrain from
making any payment oul of the same. The
respondent No.2 refused 1o acoept the
quarterly  disburscment and  collection
statements {“Statements'") of the petitioner for
non-submission of evidence in support of

payment of brokerape charges @ 0.5% 1w 5CB
which has been brought 1o the attention of the
peditioner by the respondent No.3 vide its
letter dated 08.02.2012. Consequently, the
petitioner is now illegally and in contrary 1o
the provisions contained in the foreign
exchange guidelines restrained from remitting
any surplus freight through respondent No.3 in
favour of its principal for the alleged non-
compliance with the impugned cucular
{annexure- K).

21, The respondent Mo, | contested the
Rule by filmg affidavit-in-opposition
contending inter alia that the meeting held at
the Ministry of Shipping dated 21.09.2011 did
nol make sny decision to put on hold the
payment of the Brokerage charges and keep
the same in & blocked account until &4 decision
is made in this regard. Rather the decision of
that meeting were to form a commillee and &
number of Terms of Reference were fixed for
that commitiee, The Department of Shipping,
respondent Mo. § has issued the memo dated
09.10,2011, without the decision of thal
meeting,

22, It is furiher stated as follows:

{a) Thai under Section 25 of the Foreign
Exchange Regulation Act of 1947, the
Government may from time to tme
give to the Bangladesh Bank such
general or special directions as it
thinks fit, and the Bangladesh Benk
shall in the exercise of the functions
under this Act, comply with any such
directions. Hence, it was duty of
Banglndesh Bank to comply with such
direction.

(h) That as per notification of Ministry of
Ports, Shipping and LW.T. No.l-
1 2/B3-SH/T982(20) dated 13.08,1984,
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.50% of basis freight on account of
nen-jute and non-traditional ilems of
export from Bangladesh shall be paid
to Shipper's Council of Dangladesh
(Hereinafler referred to as “SCB") by
nll shipping agents/ship owners. In the
ahave mentioned, notification
Bangladesh Bank has been requested
to monitor the regular payment of
0).5% freighter brokerage to the SCH.
For  implementation  of  this
Covernment order, Bangladesh Bank
had circulated directives to the Banks
and shipping agents to pay the said
brokerage 1o SCB. According to the
said Banglodesh Bank Circular Mo,
ECHINV 741/ 109-A85 dated 16.0
L1985, Guidelnes for Foreign
Exchange Transaction %6 (GFET %)
Vol.1, Chapter- 16, Para-2(B) which
has been revised as Guidelines for
Foreign Exchange Trnsections 2009
(GFET2009) Vol, 1, Chapter-10, Para-
2{B), Chapter-16, Para-2{B} and
circular No.13 dated 02.02.2002, it is
made  mandatory  for  shipping
lines‘agents working in Bangladesh 1o
show in the quarterly statements
0.50% of their basic freight as local
expense, which iz payable o SCR as
freaght brokerage on sccount of service
charges, According o said Guideline
Vol. 1, Chapter-16, Para-2{B)vi)
bill'voucher in support of expenses
snown it disbursement statement for
all expenses of Taka 2500 or more per
item are required to be submitted to
Bangladesh Bank (annexore- H).

(e} That further as per Section 5 of

Foreign BExchange Regulation Act,
1947 there are general restriction on
payment to  non-residents  unless
authonized. As per Chapter 10 and
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pura-2B of the said Guideline, the
shipping  companiegagents  are
required to submit application v AD
for remittance of surplus eaming. The
AL 15 required o examine that 0.50%
of brokerage charge are paid to the
SCB. As per Section 20(3) of the said
Act of 1947, Bangladesh Bank has
power to issuc direction for securing
compliance with the provision of Act,
1947 rules, order etc. made there
under. Accordingly, the impugned
circular has been issued lawfully,

{d) That it has been decided in Writ

Petition Mo, 5544, 5545, 5546, 5547,
5548, 5549, 5551, 5567 all of 1996
reported m 13 BLD 209  that
Government has power lo regulate
trade  and business practice and
shopping business is being controlled
by the Department of Shipping. The
decision dated 05081984 of Ministry
of Shipping was taken hy the
Government in public interest for
prohibiting remittince of the 1%
freight brokerage out of the country by
the shipping agent'owners by showing
incomect  expenditure  in  fictitions
names by directing to pay 0.5% to the
SCB, which is rendering service (o the
shippers as well as ship owners and
shippmg agents. This was not
additional levy or charge rather
brokerage collected by the ship
OwWners/agenis from shippers
{anmexure- IIT & I11 (a).

{e) That it has alzo been decided in the

same  judgment that deduction of
brokerage charge by the shipping
companies has besn made into trade

practice. Making payment o Shipper's
Council is also made into a trade
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practice since long. The petitions in the
said writ petition were bamed by
inordinate delay and leaches,

(f1 That the said judgment was upheld by
the Appellate Division in Civil Petition
for Leave to Appeal Nos. 357 to 364 of
1999 vide Judgment dated 16.05.1999
and also held that collection of 1%
freight brokerage developed out of
ttade practice, The Govemment as the

regulator of trade and business has the
authority to issuc  circular  for
proportionile disbursement  of

brokernge in the national interest as the
brokerage is neither levy, tax, duty, nor
any charge. No legislation is necessary
o regulste a trade practice of this
nature, Brokerage iself 15 nol the
outcome of any law but of trade
practice. Hence, question of delay is
central in this case (annexure- [V),

(g) That sume has been applied m Writ
Petitton No. 8299 of 2008 and it was
further held that the fact that the
amount 0.5% does not belong to the
petitioner which has been decided by
the Appellate Division as such when
Bangladesh Bank hus asked the
concerned schedule bank 1o keep such
amount isolated for Shippers Council
out of the total realized 1% freight
brokerage charge, the same act of
Bangladesh Bank cannol be declared
as without sny lawful authority. In
fact, Bangladesh Bank has rightly
issued the order to keep 0.5% out of
1% realized freight brokerage charge
isolated which cannot be interfered n
writ jurisdiction (annexure- V).

23, The respondent Mo, 6 contested the
Rule by filing affidavit-in-opposition
contending inder alia that the respondent MNo. 4

did not impose any extma obligation wpon the
shipping lines than the existing one rather the
respondent No. 4 directed to make payment of
0.5% of brokerage commission out of 1%
collected freight on export to the respondent
No.6. The respondent No. 4 has also requested
the Bangladesh Bank o monitor the peymen
of regular payment of 0.5% freight brokerage
w the respondent Mo, 6 and as per said
decigion the shipping lines started payment of
0.5% freight brokerage to the respondent
No.6. The Bangladesh Bank has the authority
to monitor such payment under Forewgn
Exchange Regulation Act, 1947,

24. The Shipping Lines made paymemt
towards the respondent No, 6 as per circular of
the respondent MNo. 4 being No -
| 2/83/SH/7887(13) dated 13.08.1984 but all
on 4 sudden some other shipping lines filed a
writ petition before this Court challenging the
said cireular of the respondent No. 4 being
Writ Petition Mo. 5545-5567 of 1996 wherein
the Court made an observation thet realization
of 1% freight charge schedule to be paid 1o the
Ship Owners Associations to the petilioners
company out of which 0.5% is payable to the
Shippers Council ie. respondent Nob. The
said judgment of this Court has been affirmed
by the Appellate Division in Civil Petition for
Leave 1o Appeal NoJ357-364 of 1999 The
High Court Division and the Appellate
Division of the Supreme Court of Bangladesh
on both occasions affinrmed the decision ssued
by the Ministry of Shipping and BIWTA vide
Memo No-12/83/SH/T7887(13) dated
13.08.1984 as being good and Rule issued
therein was discharged. The petitioner and
other shipping lincs preferred Review Petition
before the Appellate Division being No46 of
1999, which was also dismissed, The
Appellate Division made observation that-
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“As the collechiom of 1% froight
brokerage developed out of trade
practice the Govemment as the
regulator of trade and business has the
authority  to issue circubus  for
proportionate dishursement of
brokerage in the national interest as the
brokerage 15 neither o levy nor a tax
not & duty nor any other charge. No
legislation is necessary to regulate a
trade practice of this nature,”

15. The petitioner never denied the [act
that they are not realizing 1% Freight
brokerage but the petitioner 18 not agreeing to
pay the share out of 1% to the respondent
Mo In fact the amount to the extent 0.5%
does not belong to the petitoner which has
been decided by the Appellate Division and as
such when Bangladesh Bank has asked the
concemed schedule bank to keep such amount
iwnlated for respondent No6 out of total
realized 1% freight brokerage charpe, the
same act of Bangladesh Bank cannot be
declared as without lawlul authorty. The
pelitioner misinferpreted the judgment of the
Appellate Division passed in Cival Petition for
Leave to Appeal No. 357-364 of 1999

26. The meeting held at the Ministry of
Shipping dated 21.09.2011 did not make any
decigion to put on hold the payment of the
Brokerage charges and keep the same in a
bocked account umtil a decision is made in
this regard mather the decision of that meeting
was to form a Committes a number of Terms
of Reference were fixed for that Committes,
The Department of Shipping, respondent No, 5
hoz been ssued the memo dated 09.10,2011
without the decision of that meeting,

27. The respondent No, 5 did not instruct
the respondent Ne. 1 o put on hold the
deposit made on account of brokerage charges

to respondent No. 6 and refrain from making
any payment out of the same, The Bangladesh
Bank ie the respondent No. | had the
authority to regulate Foreign Exchange under
Foreign Exchange Regulation Act, 1947
which has already been decided in Writ
Petition No, 8299 of 2008 filed by the other
shipping line namely Peninsular Shipping
Services Lid. in the said writ petition the
Court observed fnfer alia that-

On the face of the above decision of
our Apex Court the petitioner has not
denied sboul the realization of 1%
freight brokerage but he docs not agree
to pay the share of respondent Mo, 4
mather asked him lo go o the civil
court to realize the amount duoe to the
petitioner as freight brokerage charge.
In fact, the amount to the extent 0.5%
does not belong to the petitioner which
has been decided by the Appellat
Division as such when Bangladesh
Bank has asked the concerned
schedule Bank to keep such amoint
isolated for respondent No. 4 out of
total realized 1% freight brokerage
charge the same act of respondent No,
3 cannot be declared as without any
lawful authority. In fact, to realize the
Bangladesh Bank has rightly issued the
order 1o respondent No.5 to keep the
0.5% amount out of 1% realized
freight brokerage ‘“charge isolaled
which camnot be imterfered in wnt
junsdiction: Moreover, ne Rules is
also found to have been issued in
aspect also,

It is further sialed that

{a) The Governmemd of Bangladesh,
Director General, Department of
Shipping vide circular No. 1-12/83-




SH/TUED dated 13.08.1994 made g
specific  mandstory  order  for
payment af 0.5% freight brokerage
to the respondent Mo.6 thereafier
the above circular was modified by
circular Mo, [-12/83-5H/117 dated
20.09. 1984 izsued by Ministry of
Shipping, Government af
Bangladesh and directed to pay
0.5% of basic net freight on
accourt of jute yesm and jute
carpets  manufacturer in private
sector in  Bangladesh, That the
Government has taken the decision
in public mierest for preventing
remittonce of entire 19 freight
brokerage out of the country, the
shipping lines tried 1o remit the
entire |%0 freight brokerage out of
country showing incomect
expenditure. of the same in
fictittous name and 28 such the
Government  of  Bangladesh
requested Bangladesh Bank, the
controller of Foreign Exchange to
monitor the regular payment of
[).5% freight brokersge to the SCB
by the steamer agent including
BSC ie Bangladesh Shipping
Corporation, the Bangladesh Bank
by circular No.3 dated 26.12.198]
had drawn attention of shipping
Compamies/Shipping Agents
towards earlier SPA Circular Mo, |
of 1981 and directed to follow the
guide line in connection with
freight brokerage,

ib) In the year 1996 the petitioner and

7 major Foreign Shipping Lines
operating in Bangladesh filed Wit
Petitions on 08.12.1996
challenging the Government Order
dated 13081984 and 020719096
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regarding payment of freight
brokerige 1o the respondent and
this Court on hearing the parties by
judgment  dated 01031999
dismissed the petitions and mle
was discharged. The petitioners
being aggneved filed Civil Petition
for Leave 1o Appeal No. 3157-164
of 1990 bhefore the Appellate
Division and the  Appellate
Drivision on hearng was pleased 1o
dismiss all the Cial Petiion for
Loave to Appeal by judgment
dated 16.05.1999. The peotitioners
of the said Civil Petition for Leave
o Appeal filed review petiion
being No. 46 of 1999 before the
Appellate Division the Supreme
Court, which was also rejected on
7% May, 2000, Despite the decision
of the Appellate Division (he
petitioner amd some other shipping
lings refrained themselves  from
making payment to the respondent
rather they are filing one afler
another litigation in respect of
payment (0.5% Ireight brokerage o
the respandent No. 6 with intention
o emit 1% collated foreign
brokerage &s trade proctice in
foreign currency 1o their pnncipal.

(¢) Under Section 25 of the Foreign

Exchange Regulation Act of 1947,
the Government may from time 1o
time give to the Bangladesh Bank
such general or special directions
a5 it thinks fit, and the Bangladesh
Bank shall in the exercise of the
functions under this Act, comply
with any soch directions. Hence, it
was duty of Bangladesh Bank 1o
comply with such direction.
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{d) As per notification of Ministry of o be submitted to the Bangladesh

Ports, Shipping and LW.T, No.|-
12/R3-SH/T982(20) dated
13.08.1984, 0.50% of basis freight
on account of non-jute and non-
traditional items of export from
Hangladesh shall be paid to
Shipper's Council of Bangladesh
by all shipping agents/ship owners.
In the above  mentioned,
notification Bangladesh Hank has
been requested o monitor the

Bank.

(e} As per Section 5 of Foreign

Exchange Regulation Act, 1947
there are peneral restrictions on
payment to non-residents unless
suthorized. As per Chapter 10 and
para-2B of the said Guideline the
shipping companiesagents are
required 1o submit application to
AD for remittance of surplus

regular payment of 0.50% freighter carming. The AD is required to
trokerage to the SCB. For examine that 0.50% of brokerage
implementation of this charge are paid 1o the SCB. As per

Governmment  order, Bangladesh
Bank hed circulated directives Lo
the Banks and shipping agents to
pay the said brokerage to SCH and
according to the Bangladesh Bank
Circular No. ECP({TNV)741c/109-
A/RS dated 16.01.1985 Guidelines
for Foreign Exchange Transaction
96 (GFET 96) Voll, Chapter-16,
Para-2(B) which has been revised
s Guidelines for  Foreign
Exchange  Transactions 2009
(GFET2000) Vol I, Chapter-10,
Para-2(B), Chapter-16, Para-2{B)
and FE circular No. 13 dated
02022002, and @t iz made
mandatory for shipping
lines‘agents working in Bangladesh
to show in the quarterly statements
0,508 of their basic freight as local
expense which is payable to SCB
n% freight brokerage on account of
service charges. According to said
Cruideline Vol 1, Chapter-16, Pura-
2{BYvi) bill'voucher in support of
expenses shown in disbursement
statement for all expenses of Taka
2,500 or more per item are required

{f)

Section 2003) of the said Act of
947, Bangladesh Bank has power
to issue dircction for securing
compliance with the provision of
Act, 1947, mles, order ete: made
there wunder, Accordingly, fthe
impugned circular has been issued
lawfully.

It has been decided in Writ Petition
No 5544, 5545, 5546, 5547, 5548,
5549, 5551, 5567 all of 1996
reported in 13 BLD 209 that
CGiovernment has power o regulate
trade and business Practice and
shopping  business is  being
controlled by the Department of
Shipping. The decision dated
015.08.1984 of Ministry of shipping
waz laken by the Government in
public interest for prohibiting
remitiance of the 1% Freapght
brokemge out of the country by the
shipping agentiowners by showing
incomect expenditure in fictitious
names by directing to pay 0.5% to
the SCB which is rendening service
to the shippers as well as ship
owners and shipping agents. This
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was not addmonal levy or charge

(h) The said judgment was upheld by

1]

the Appellse Division in Civil
Petition fow Leave w0 Appeal Nos,
357 10 364 of 1999 vide Judgmen
dated 16.05.1999 and also held that

authority 0 issue circular for
proportionate  disbursement  of
brokerage in the national interest as
the brokerage is neither levy, tax,
duty, nor amy other charge. No
legislation is mecessary (o regulale
a trade practice of this nature.
Brokerage itself is not the outcome
of any law but of trade practice.
Hence, question of delay is centrl
in this case.

The same view was taken in Writ
Petition No. B299 of 2008 and it
was further held that the fact the
amount 0.5% does not belong to
the petitoner which has been
decided by the Appellate Division
4% such when Bangladesh Bank has
asked the concemned schedule bank

to keep such amount isolated for
Shippers Council out of the total
realized 1% freight brokerage
charge, the same act of Bangladesh
Bank cannot be declared as wathout
pny lawful authority. In fact,
Bengladesh Bank has rnightly
issued the order to keep 0.5% out
of 1% realized freight brokerage
charge isolated which cannot be
interfered in writ junisdiction,

28. Mr. Tanjib-ul Alam, the leamed
Advocate appeanng for the petiboner
submitted that the impugned circular in effect
directed the petitioner to make payment of
brokerage charges @ 0.5% of the freight 1o
the respondent Mo, 3 is unlowful and is of no
legal effect inasmuch in all the meetings held
g0 far on the justifinbility of payment of 0.5%
of the freight to SCB, it has been conceded by
the relevenant suthorities that the payment of
brokerage charges is not tenable in the
nhsence of providing service by SCB and that
there has been change in context of doing
business with a need brokerage services from
the freight brokers. As such, the respondent
No. 1 instruction upon the respondent No. 3 in
the impugned Circular to make payment of
brokerage charges @ 0.3% of the freight 1o
SCB without receipt of any evidence as to
supply to brokerage services to the petitioner
by SCB or requiring prior approval of the
petitioner confirming their receipt of service
from SCB, manifests mala fide intention on
part of the respondent No. 2 to extract money
in favour of SCB from the petitioner without
any legal authority and renders the circular
illegal and unsustsinable. He further submitted
that the impugned Circular in effect directed
the petitioner to make payment of brokerage
charges @ 0.5% of the freight to SCB is
unlawful and is of no legal effect imasmuch
the definite instruction by the respondent No.




92 4 CLE (HCD) (2016) Maersk Bangladesh V Government ((uazi Reza-Ul-Hoque. J)

2 upon the petitioner to make payment of
brokerage charges @ 0.5% of the freight to
SCR withoul reperpl of any evidence as to the
supply of brokerage services amountd 1o
acting contrary 1o the interpretation of the
“hrokerage charges™ as has been observed by
the Appellate Division in Civil Petition for
Leave to Appeal No, 357-364 of 999,
whereby the Appellate Division of the
Supreme Court of Bangladesh clearly stated
that the brokerage charges are to be paid only
for “rendering services for booked cargo™ as
the same do not fall within the category of
levy or tax.

19, He again submitted that the impugned
Circular in effect directing the petitioner fo
make payment of brokerage charges 0.5% of
the freight to SCB is ex facte illegal, without
lawful auwthority and is of no legal effect
imasmuch as issuing the impugned circular, the
respondent No. 2 failed to take imto account
that both the Circular dated 14.08. 1984 issued
by the Ministry of Shipping and Guidelines
for Foretgn Exchange Transaction, 2005
igsued by the respondent No, 1, joimtly
authorizing deduction of 0.5% of freight for
payment of brokerage to SCB suffers from
enormons confusion as to the scope of thex
applicability as both specify deduction @
0.5% of freight on account of brokerage
charges for SCB only in the case of export of
“mom=jute and non-traditional goods™ without
providing any definition or clarification of the
term “non-traditional goods™, so as to render
the instruction by the respondent No. 2 upon
the petitioner to pay brokerage @ 0.5% of the
freight fo SCB regardless of the nature of the
goods catried by it or If the Bills of Landing
waired by it, illegal and unenforcesble.

W.He further submitied that the
impugned Circular in effect Directing the
pefitioner to make payment of brokerage

charges (@ 0.5% of the freight o SCB 15 ex
facie illegal, without lawfol puthority and is of
no legal effect immsmuch the respondent Mo, 2
in isswing and maintaining the said mstructon
in force and acting on it by refusing to accept
the statemenis not producing the evidence in
support of such payments, in circumstances
that it has unequivocally been instructed by
lhe Department of shipping to retein the
amount on account of brokerage charges in the
blocked account without making payment to
ay parly the respondent MNo. 2 is aching
bevond its jurisdiction and as such a direction
g ultra wvires to the provisions of the
Bangladesh Bank Crder, 1971,

31, Mr. Alam, further pointed out that the
impugned Circular in effect directing the
petitioner to make payment of brokerage
charges @ 0.5% of the freight 1o SCB is ex-
facie illegal, without lawful suthority and is of
no legal effect and is ex-facie illegal n the
circumstances that the respondent Nos. | and
2 have been instructed by the department of
Shipping to retain the amount on account of
brokerage charges in the blocked account and
not to make any payment to any party out of
the brokerage charges so as to render the
instructions of Circular No. | dated 01.08.1]
for making payment of brokerage charges 1o
SCB inoperative as there is an spparent
contradictions between the instruchicas issued
by the Department of Shipping and the
respondent No. 2 bearing the possibility of
chaotic uncertainty as regafds the payment of

brokerage charges to SCH:

32.He further submitted that the
impugned Circular in effect dircctmg the
petitioner 1o make payment of brokerage
charges G 0.5% of the freight to SCB is ex-
facte illegal, without lawful authority end is of
no legal effect and of no legal inasmuch the
issuance of the impugned orders amounted 1o
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capricious and arbitrary exercise of powers by
the respondent Mos, | & 2 being an
unjustifiable attempt to extract money from
the petitioner and restrain it from remitting
surplus  freight 0 its principal without
assigning any justifishle and discernible

33. He again submitted that the impugned
Circular in effect directing the petitioner to
make payment of brokersge charges @ 0.5%
of the freight to SCB as a pre-condition for
allowing remittance of freight is er-facie
illegal, without lawful authority and is of no
legal effect is ex-foeie void illegal, without
lawful suthority and is of no legal effect
inasmuch as the instruction in effect amounted
to regulation of payment of brokerage charges
to SCB by the respondent No. 2 overstepping
into the jurisdiction of the executive authority,
ie. Ministry of Shipping and Department of
Shipping, wking the issuance and continuation
of the impugned circular by the respondent
Mos. 1 & 2 beyond its asuthority and
Jurisdiction,

34. He further agitated that the impugned
Circular in effect directing the petitioner to
make payment of brokerage charges @ 0.5%
of the freight to SCB is ex-facie illegal,
without lawful authority and is of no legal
effect inasmuch the respondent Nos, 1 & 2 did
not comply with the Rules of netural justice as
it failed 1o give impartial consideration 1o the
petitioner’s logitimate expectations of being
liable to the payment of brokerage charges
only upon receipt of services from SCRH in
sccordance with the declaration made by the
Supreme Court of Bangladesh.

5. Mr. Alam, again submitted that the
impugned Circular in effect directing the
petitioner to make payment of brokerage
charges (@ 0.5% of the freight to SCB is ex-

Jacie illegal, without lawful avthority and is of
no legul effect masmuch the respondent Nos.
| end 2 failed to give a fair hearing to the
petitioner  before  giving  departmental
directions against it under the impugned
Circular.

36.He a1 the end submitted that the
impugned orders are without any lawful
authority and of no legal effect inasmuch as
the respondent Nos. | and 2's exercise of the
discretion amounted 1o depriving  the
petitioner of his fundamental rights guaranieed
by Anicles 27, 31, 40 and 42 of the
Constituiion,

3. Mr. Abdus Samad, the leamed
Advocate appearing for the responglent No, 6;
submitied that the impugned circulars was
issued in compliance with the Government
pulicy, which was mede in compliance with
the national policy, convention on & code of
conduct for liner conferences of United
Mations. The said convention was to make to
curb the monopoly of the vessel operating
carriers opeéraling on 8 particular route
providing liner services for carriage of cargo
(Known as liner conference) based on such
freight rate etc, as fixed by themselves. The
convention addresses as follows: the special
needs and problems of the developing
countries with respect to the activities of liner
conferences, balance of interests between
supplier and users of the liner shipping
services; remove discrimination; ensuring the
conference holding meaningful consultation
with  shipper's  organization;  shipper's
representative and shippers on the matter of
coOmmon inferest.

38. Om perusal of the submission of the
learned Advocates of all the sides, the wrii
petition, affidavit-in-oppositions  and  the
annexed documents, it is also very pertinent to
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nofe that it kas been decided in Wit Petition
Mos. 5544, 5545, 5546, 5547, 5548, 5549,
5551, 5567 all of 1996 reported in 13 BLD
2009 that Government has power to regulate
trade and business practice and shopping
business I8 being  contrelled by the
Department of Shipping. The decision dated
(15,08, 1984 of Ministry of Slhupping was taken
by the Government in public interest for
prohibiting remittance of the 1%  freight
hrokerage out of the country by the shipping
agentowners directing to pay 0.5% to -the
SCB, which is rendering service to the
shippers as well as ship owners and shipping
apents. This is not an additional levy or charge
rather brokerage collected by the ship
ownera’agents from shippers.

A9, It has also been decided in the same
judgment that deduction of brokerage charge
Iy the shipping companies has been made into
trade practice and such payment 1o Shipper's
Council is long standing trade practice. And
the said judgment was upheid by the Appellate
Mrvision in Civil Petition for Leave to Appeal
Mos. 357 to 364 of 1999 vide Judgment dated
16.05,1999 and alzo held that collection of 1%
freight brokerage developed 5 & trade
practice, The Government as the regulator of
trade and business hes the anthority to issue
circular  for proportionate disbursement of
brokerage in the nationel interest ms the
brokerage is neither levy, tax, duty, nor any
charge Mo legislation is necessary (o regulaie
a trade practice of this nature. Brokerage itself
it not the outcome of any law but of trade
praciice.

40, That same observation has been
followed in Writ Petition No, B299 of 2008
and it was further held that the disputed 0.5%
does not belong to the petitioner which has
heen decided by the Appellate Division, as
such when Bangladesh Bank has asked the

eoncemed schedule bank to keep such amount
igolated for Shippers Council out of the Total
realized 1% freight brokerage charge, the
game act of Bangladesh Bank cannot be
dectared as without any lawful suthority, In
fact, Bangladesh Bank hes rightly issued the
order 1o keep 0.5% out of 1% realized freight
brokerage charge isolated which capnot be
inferfered in writ jurisdiction.

41. The Appellate Division of the Supreme
Court of Bangladesh on both occasions
affirmed the decision isswed by the Mimstry of
Shipping and BIWTA vide Memo Noo |-
12/R3/SH/TEET( 13} dated 13.08.1984 as being
good and Rule issued therein was discharged,
The petiioner and other shipping lnes
preferred Review Potition before the Appellate
Erivision being No. 46 of 1999, which was
also dismissed by observing that-

As the collecion of 1% freight
brokerage developed out of trade
practice the Government as (he
regulator of trade and business has (he
authority 1o issue circulars  for
proporionate disbursement of
brokerage i the national interest as the
brokerage 15 neither a levy nor o fax
nor 8 duty nor any other charge. Mo
legislation is necessary to regulate a
trade practice of this nature.

41, Under Section 25 of the Foreign
Exchange Regulation Act of 1947, the
Government may [rom time 0 time give (o the
Bangladesh Bank such general or special
directions as it thinks fit, and the Bangladesh
Bank shall in the exercise of the fumctions
under this Act, comply with any such
directions, as such, it was duty of Bangladesh
Bank to comply with such direction and since
il has been decided in Wil Petition Nos. 5544,
5545, 5546, 5547, 5548, 5549, 5551, 5567 all




4 CLE (HCD) (2016) Maersk Bangladesh V Government {(Quazi Reza-Ul-Hogue, J)

of 1996 reponed m 13 BLD 209 that
Government has power w0 regulate trade and
business practice and shipping business is
being controlled by the Department of
Shipping The decision dated 05081984 of
Ministry of Shipping was taken by the
Government in public imerest for prohibiting
remittance of the 1% freight brokerage out of
the couniry by the shipping agent/owners by
showing incorrect expenditure i fictitious
names by directing o pay 0.5% io the SCR
which 15 rendening service fo the shippers as
well a5 ship owners and shipping agents. This
was not addivional levy or charge rather
brokerage collected by the ship owners/agents
from shippers and since the said judgment was
upheld by the Appellate Division m civil
Petition for Leave w Appeal Nos. 357 to 364
of 1999 vide Judgment dated 16.05.1999 and
also held that collection of 1% freight
brokerage developed oul of trade practice. The
Government as the regulator of tade and
business has the authority to issue circular for
proportionate disbursement of brokerage in
the national interest as the brokemge is neither
levy, tax, duly mor any other charge No
legislation is necessary to regulate a trade
practice of this nature. Brokerage itself is not
the outcome of any law but of trade practice.
Hence, question of delay is central in this
case.

43. And therefore, it is quite clear thai the
1ssue in fact has been decided long ago by this
Court, as well as, by the Appellate Division,
a5 such, we do not find any merit in the Rule.

44. In the result, the Rule is discharged,
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