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Pamidathon Act (1X of 1908)
viticle | 30
PlaindifT served logal notice on 29,2 20090 nnd
aibl having Gled on 2592002 as por Article
L9 of the Limitation Act s ot barred by
Wmitntion a5 law provide for institetion of
wiily mall within 12 years from the dote af
determination of fenancy. |1 appesrs from
wiler sheet of Hlonse Beni Control Case Mo,
19 of 2001 that ki was fled om 00,3001,
loug after 15 months of the oxpiry of the
apreemgnt which was expired o 30,04, 1999
i#, Hewse Hent Comtrol Case wis filed af ihe
iinep when there wos no lease agrecment, .
L))

Fromises Rent Control Act (111 of 1991)
wethon 18 (%)

e defendunt did mof pay renl us per
irems of lease sgreement snd no rent
roceipl wak - produced i Court showing
poyment of rent and defendant’s cluim of
imyment &l renf in debil vouchers having
sul referred io the monthily rent of the suii
s, as such, this deblt vouchers da nai
W any way save the defendawi from ihe
minchlel of defoultier to be evicled firam the
sl prream ks, w{ZT)

Peangfer of Prapgecty At (IV of 1852}
wolion 10K

Vivar Appasal Ko T37 nf 2008 wilth
(il Bevindow (Vo @570 of 2009

_ -
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The notice wnder secthon 106 of the Transfer
of Property Act detormining the temoncy
with Bseed an DLOBE200Z bong o fer explry of
lenuncy  agreement  which cyplred  on
JOOI999.  An  unsuthorized  occupant
cannol ke protection of law and ennnm
challenpe the motice on the ground that it
Wik mol served g5 per law, Soch occupamnt
cun desire s notice so that be may not be
surprised by the act of the andlord. ., (26)

Gienerul Clanses Act (X al 1597

Soclion 2T

Sectlon 27 af the Genersl Clawses Act speaks
sotice iF issoed (i the teoumt) under
registored  post b dhe  address of the
deflendant, which defendant did pol deny at
any jrount of Gme, that i s served,

Fremises Hent Coatrol Act (11 of 19915
Boctlon 18{5)

It i the cuse of defendant that he pakd rent
i House Remt Control Case, 1t uppears that
temaney, leose  aprecment  explred o
SR 099%, I appesrs that the aforeaid cose
was fled on 27002000 long after expley of
ienancy =8 such payment of rend in Hoase

"Reni Control case is also tuinted with
defiul. . -

e

Premises Bent Conlrol Act (101 of 1991)
HSoitian 10

Claumse ja) of section 10 al ihe Premises Beni
Control Act probibits the neceptunce of any
vum of money over and above the resi
payabile by & temant. This clause hos alss
mipde illegal oven any claim o invitadion of
an offer for the paymentl of such sum of
mimcy in the form of premiom, sslomi or
fine cither when tenancy is belng crented or

| rengwed, or during iis contineance, Umier
| Clowse (b) no one s allowed Lo cloim or

receive # puymignl of more than one month’s
et in advance,
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Mr. Akbtar Imam, Advocale with
Mire. Rubobye fofur Khan, Advocats

Far thie Difemdant-Appediomr
Mr. A, Mohammad Al Advocate with
Mr. Forrukh BEasbhman, Adveente
[ For the Platmif-Respormdeniy

Judgmeni
Sharil Uddin Chaklader, ),

Appeal from Original Decres Mo, 18] of
2000 ped Civil Revision Mo, 4570 of 2009 by
cnmtesting defendan having ansing our of the
self kame couie of acleon and having refatd 1o
it dame property ane taken op egethe and

thels judprnent woubd povern both theie appesl
and rule

1 The facs roliting for disposal af ihe
uppeal are that, plainlifis are the heirs of late
Profiaor Yamul AH and alter his death, s
bziry, plodmifs, become the owners  and
demands for entesing imo an agresment with
defondant for beasing the demised property
deseribing in the schadule fo the plaint o

menthly remenl  af  Th 45000 T
10986 1 39,00, 1989 with o comditivm 1
defendand would pay the rent fo the diefos e
appellant at the frat week of asch af the joowsl.
according e Engllsh  ealendar bl il
defendamt sppedlant at ne podit of time pakd il
fent s per terms of agrecment and ot el row
ol Tk, 45,00H= someimes prid roed, o 11

fiullen ‘due. Plalotiffs on 01.09.2002 v
legal malice upon defesdant under section |14
af the Tramsfer of the Property Acl sl
therpalter, filed the swit

¥ Defendam oppcliam’s cosg B Thst, Sle
fatheor of the plabntiifs, late Profesor Y usal Al
and ‘this defendunt hed gord relationskip,. 7
defendnni esiblished “Daico Private: Limitel
Cowpany . and this defendant through thic
Conyrny | eamed fereign cumency  for thie
country, Defendars ot firsl took rent of th
disputed promises sl o monthly remtal o Th
25,000\ froem 1584 and thercafter, upon ua
sgreconl,  fenamcy owas cexiended  Fom
01 1416946 o 30,061 099 and rentwes fixed
T £5 000v= for Jithree) yedrs. T 540000/
winh pid me advanee with & concition tha 1k
ndfvamce will be ndhisted dgmirst monthly rem
Belondani afler spending  hige  amound, o
meney made resoviblon of the suil propesty
und afler cuapiry of the perfod of leuse, oi
ailimtmesd of the advance moeey, fenmcy atill
cunlimidng. I is further ease of this defendain
that - chring this extension period of leasc
plaintill Mol ek Th | 500000 ami ol
aiher plainti M 1ock money from him stating:
that they aro in need of cash money, i oial T
13,01, 1000=. Defendamt appeilant having
dilenuma s o whi is the land ford, Aled Houws
Remt Control Case Moo 19 of 2001 gl
regularly paying rond B that sall. Defendan
appellam  hawing  scend that he may |
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phecsimlly vimted fhom the suil premises filed
Poile Soir Moo 17 oF 2002 in the cour of
st Judpe, 2™ Court, Dhaka (subject
waller of Civil Revgion Na 4570 of 2009
Wil wis decreed by the learmod  Assistant
tiel it dimissend by the sppellnte Coart.

i Defondam wlsoo fited  another  written

- abement o tho similee Tats, —

| custicd Assistant Jxlge fromed 5 [asues
el ufier exwmination af 2 winesses for the
il and 2 witnosses | for the defondant,
boreed thesuil

i Mr Akbue Imnm, owith Mmoo Rubaivi
b Bhan, lesrmed Advossles appearing e
il dielendant-gppcllant, canvassed before s,
iy growrsda which are- i) the appellant is nol
o Lenilner gs he padd rent reguinrky i today aod
fan o The pluintiTE that the appellant owss
iiwi T 3,59 5005 a5 unpaid roml is hascloss
« alear From o clee cxamimdion of Lhe
hihits which revenls thal the appellant ks
priil Tk 3376000 I excess; dix- the
jlamtiff  respondenils  hawe waived and for
sigiiesced  thoir  rights  fo  question:  the
ppetlant's imegilaramede of payment, having
= cupbed such paymenis and having corsenied
wonnch Irregularity for over 15 poos &6l
kiving henefited from such imegulerity dusing
wiiiffs. when  the  respondont | paid T
| L0, which is more than double the
wirihly rent, furiher the appellant has inken
i ples of welvir 81 the carlicst opportunity,
dul i5, ot the frial sioge cin be seon T
pazgraph Mo, 3 of the writlen stafemend. iii)
i Firal bipdden 1o prove that the appclizn e
Iefaulted i on the plaintifs as he wise scens
sint prove, The provisional burden lics on the
gpcftant und the appeliont hos  adduced
wiquate  evidence of payment of rend to
wwharge that burden

Learned Advocate refer 1o cernin exhibis
shich aeeording w him prove payment of rent

i), Debit  WVouchors dated WIS &
11,2000 signed by both parfics Exhibit Ga
and Gha, i1} Sitement of Accounts dafed
14102000 =wigned by both perties . Exhibi
Umn, Lease Agrecment dated 0610, 1994
Exchibit Mo, | unad Challin Forms Exhibit Chha
Sexies:

8. Learned - Advecsie-clnbomie his- submi-
gsioms  thet, plainifs did net adduee any
gvidence o discharge the Baal burden of proofl
prd alss submits that despite being legally
abliged 10 provide rent receipts as per sacthon
{3 of the Premises Rend Control Ondinance
160 remd with Rule & of the Premises Rond
Coninp] Rides 1964, (hey have nol given e
reccipts fo the appellnpt. There is no bonafide
requiremient g cliimed by the plaintiffs as
there being & ownees for selling the propery as
fhere is an preceslent 1o suppen the findag of
the iriil court that the powerright o sell o
proporty fildls within the smbit of *homafide
roquirement’ &% per section 18[i)e} of the
(rdinance and as suich the eoun completely
misinierpreted the said kegal conoept, Plaintifl
Mo, | and 4 initislly deliberaiely musde false
siaternends that they regulne the propery far
iheir own  weoommadation & during - cross
oxaminabion, plaimiif Mo, | admitied the fa
of having cxccuted n registered  baine on
(¥ 12,2005 and pol needing the propeny for
porsonal - mocomamndalion anymors, | Nolice
under section |06 of the Transfer of Property
Aozt which iz @ mandutory pre-requisite far Bny
lwwedtil ewictlon was mever recelwod and moany
cnse defeetive sadier not in due compliance
with the above low for not giving the notico
partod required under gection 106 a5 reflested
In thio fudgman.

0, Lgarmed  Advocate Mr, Alder lmeny, on
payment of renl in ump and therchy plaisti T
clnimad or dcguisseed Cheir ke 1o guestion
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the Appellast’s jregular mode of poymer
having nccepled such payment and having
emmented to such iraiularity for over 15 years
rebfied on the decisions of 1983 ALD 116 (pam
G 40 TR (ADY #9, (pars 11), 40 DLI (AT}
| fpars 17 wnd 1) Mr. Akter bmam, |esrmod
—Advecaie on the guestion of grenting  rem

secelpt submits that, respondent lepally obliged

to prisvide ront recekpts as per scction |3 of fhe
Premises Rent Contrel Ordinance 1991 read
with section & of the Premises Remt Control
Touber, 1964 and relied on the case of 38 DLE
(AT 196, Lesmed Advocale on the guestion
ol werviee of notice under secthon 106 of the
Tranifer of Property Ao submis that it |s
manidsory and prorequisite for any tawiid
eviction and 'relbed on tho case repoarted in 29
DLE (HCY 214 and & DLE 316 whers 6 s
heldd that “fn the ahsenes of logal proof that o
valid notice @4 required under scetion 106
ferminatitg o monthly tonency was served on
the tenant, & sult for eviction is not madmialo-
e

fh M. A 1 Mohammad Al with W
Farrukh Rakman, Advocales appenring for the
plaimtifrespondents, on the other hand, submil
tha, the Trind court did not make ary armor of
lww s the eourt considered Bath the case of
contraciunl und  sistutory tonancy in  the
judgment. The tenancy wis considered as
teriminnted for the neason of eviablishment of
honufide  reguirement.  Lewrned  Advoouic
further submilts that the leamed Judge did not
mako eny error af law in concluding that he
who ssseris st prove;, the omm of prool e
on the tonand {0 & sitmtion where he asos
that he pabd rent In time end pot 8 defanler o
where the tenand claim right of occupsney, no
pavinent was made by money onders; payment
of ront was made In lump docs not help the
tenant from the mischief of defaulter. Lenmed
Advocate farther sutnit that the bearnad Judge

LMD A

@d not make any errar of law in concluding
that the icnamt failed to prove the fad of
expenditure for enovation e as the burden
Il on the tenant. Losmed Adwocale furthes
sishenits hai, the trial couri did pot rake any
grror of lew in concloding thet the lendownm
has shown thal they have o other premives in

Ttk &y woch the plainti B required as ‘mant

I}upmpwtgrnhml.l'hh requiremcnl. Lewrne!
Mmhluﬂytﬂmhlhwum]mﬂd‘dm
make any error of law in concluding that the
notice wes duly served as 1 was sent by
registered post al the reglstered addness of the
defendum as ssch, us per provision of Section
27 of ihe Croneral Clauses Act 1868 pnd section
1085 oof Transfer of Property At it B deomied b
be pood service as postal recelpt was submitiad
by the lundowner as evidonee, the relevant das
iz the date on which il & soryel which b alee
presumed bo be gorrect under section 27 of the
Goneral Clauses Act und rightly observed by
the learried Judge that serviee of potice neol
nok bie defeated for shght innccuracy.

i Mr A 1 Mohpmmsd ALl leamid
Adwocmie, relled on the case of 46 DLR (AL
121 wherein it is observed that “The lenancy
whs conbderad o termidnated for the reason «f
cstnbbinhment of bomfide reguircmand,” DO (ke
question of burden of proof lies on whan
Immed  Advocate relied seciion i el
Evidence Act and submit thut he who asso!
musi prove; the anus of proof Ties on the tenan
in @ situation where he asserts that he pakd ror
in thme and not & defalier; or whens the beisid
claim right of ocoupancy, Mo paymesl wi
made by mancy order. Payment of rent in luny
docs ot help the tenant from the mischicl o
defiulier. [enrmed Advocste reliod on the i
ol 2 DER {PC) £3, 29 DLR (8C) 13, 33 100
{AI3) 55, 32 DLRE 52, 63 DLE (AD) (2011} K

\earned Advocste also submits that benal-:
reuirement that the landowner has shown i

s _____
e —



LA

di'y haye mo other premiscs in Dhalo & being
dy' presence of clemend of “must’ for
s lmldhimg honalide reqjuiremend.  Lonmed
ulvissie next relied on the cade of 27 DLR
=l 5, 1l BLT II.I'U:I':I {E{Hﬂh] K3 oa the casc of
cilidity of evicdon pofice submits that In
renududing that 1he notice was duly served as it
s send by reglstered post us per Section of
1 Chooral Claimes Act 1E68 and section
b o TPA. Passl roceipt wis also sobimitted
kv ilhe lamdewner as evidenee and refiod an the
i of P DLR (HC) 204 amd 17 DLR {HC)
Wil

1. Lol o progeed with our own J"’dm
i the subinlsslons ol ibe poarties gostiom
dls Tor delermmnitbon a8 o whether defend-
ail 3 o deliober and mowt, whelher plaingiiTs
svpiired the proimises homaflde

i To amwer the guestion, we have 1o
isimider the law b well m fed. Law must
gyl on Lhe ot of cach e, Facts makedaw
iniipply B dn W e perspective. Thome may be
faw and unlegs there i o fo apply W, such
Liw remaima i the book not in pructics or
l-'.u'lil:_;l. A such 10 amiwor tho q_umim 1)
wemalaied horcin above we musi see the
dnesmitions a5 woll as exhabits o soe whether
ihe foarned Jixlge commmitied emor of law as
aill os et I docreeing Uhe sufl

i Let o gquoic nelevant portkons of depas-
inng ol withessea odduced by the pariies. Md
Lpib AlL plaintiTl Mo l, in his deposition
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P.W.T Hegumn Aveshy Khorbed la her
deposition siated as:-

*a® wr=ffa wwe s wan g W
wl o fin o wm P Al afte yie
W e wieen wn ol i o

efendant who was cxamined = LW, 1 in
hils deposithon staied Bs:-

e wix TR wfia wuwl= e
WiRR W (FOWE WY nEree e Embs
= oo wge ool e ol e Wi

e Wkare dife wwsr ey LY
R, W OV D WE e e
B Waile Hel ohos whwn T goa e a9

Dedemdan]  wimess Mo, 2, AT M
Sdorshed, whis |5 rebation of deferdmm Mo 1 n
his deposition stated os:-

w wl wivhy el way e
signature 30 W S qons mow Rl
DGM (Accounis) Sww wifEz gl | Debit
Voucher a% s5ow wapss Debil Voucher

i85 Ploimtif] cxhibited lesar agreement =
cahibii-1, logal notice s exhibit-2 and Postal
receipd s exhibil o3, Defendant cxhibited as
muany % 7 cxhibis, ax Exhkibit Ka to Hi:]-'n
Losse  mprocment o exhibic -Ka,  Debit
Viouchers daled 30,10 1999 as exhabit Cla to
(iha. satemen) of accounts daled 24, 502001
sipned by both porties-as exhibit Umn, Order
sheet of House Rend Case Mo 19 of 2001 s
Fxhibi "Cha™ claflan farme dated 7.01.2002 0
fhowse Rent Control Casie Mo, 19 of 2000 Rled
in the court of 2** Assistant Judge, Dhaka dated
7012001 = exhibt Chhe series and -exhibit
“Ja’ is the Order shest of House Rent Cose No

ﬁ
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Mool 1977 filed in the Sceond Court of
boiptant Judge, Dhaka.

b In the swi fior eviction prime guesthon
ralls for delermination as 1o whether ibe 1enant
i krfailier, whether landiond reguires the st
isiperty bonafide wmd thirdly, whether the
biendamt (enand or plaindi T landlord violae
ury ferms of the lease agreement, of the three

_cvdition or criteria for evictlon, |f any one af

e condithon found sgeinsl be tenanl he'tihe
i 1n avisd mischiel of evletlon, OF the e
wulitions for eviclion, st one v defialice.
Vi Esulter I8 of two categorics Le. defiulier and
iyl defwutior, A poron beoome defiuller
o pmend b docs nod pay the ment within the
i rined mevtioned in the agrooment for tenancy,
o n paymreent ar pmissien to poy ot the dus
s ard ploce or negloct 1o pay rent in timoe.
iwnighe signds 88 omission o filure 10
porhem o lopal of contractunl ohligation. h
iy mmientional, umirdentionnl or willfall ang
il iluse categories, i proved, tenant shall be
vsted. As such, o tenand mand be vighlant at
< in puyment of rent and 1o eolloct reesipt
A juymend from the land bord, Law gives all
ihi arims | fhe hand of Tand lood for evicihon of
o bowinl whether desimble or endesirmble and
by avidd evicthon lendnl must poy rend within
i upreed date .

15 A renancy slways created by ngrecment, it
s b ol o writlon A tenant mast hoaour
b= dvrms of the pgrermenl (o have proleciion
#liw of sevenil type o kinds of fenancy,
it remt fevmnds une fonenl ol will As per
Akks liw Drictionory, “such type of tohuncy
o leyn deslgned @ oo tenency in which the
=il hikd posssion with the lend Tords
wanil b withoot Rwad terma (as por
v of pend ), 8 termancy that in fermirable a1
will of gither the framawork or tminsferee
woh et has iy designated” porsed of duratlon
=l o fomncy may be terminated by elthor

b

b, Nipean Bim Shaubier Vi Aysads AT dond anotiure. (Sharg’ Edain Chakaior, £ | I

party upon fair notice” when tenancy  duly
cremted umdl the fensnt pol in poswssion, he is
owner of the pemises Tor the time being and
hias wil the usual right and remedies of an
ewner o defond his possession but it does not
create & righl 10 complete and  exelusive
poascssion which rght preserved with the (and
lord. As per Section 2(g) of Premise Rent
Comtrol  Acl, (A No, Il of 1991} enan
MCans ANy person By whom of om whe
uecount, rent is payable for any premibses and
includes legal representative an defined in Code
of Civil Procedure, {908 (Y of 1908 and &
penon confinuing in posscsxion after The
termination of a femancy In his favour,’ A
femnil 8 pul inlo posscasion umder cenain
terms und condition, u breach of terms by land
lord cniithed the tenand to ¢clafm dammge buit by
the temnt led him fo evicon from the
pridnise.

1K Honafide requitement  hos  mot  been
defined  under the Act Domafide means,
sccording to Tamlin's law Dictionary 'in good
fuith, withowt Trowd  or deceplion, hopestly,
openly, sincercly, In the cose of PFarkem Kulry -
Wi Attnscheri Velappil Manwared, AIR 1954
Mad 381, bomafide roquirement given the
micaning reasomably reguires. The bind lord
st huve o gemiine present need of the
building for his occupution. In the case of
Schan Lal -Ve-Poonam Chand, AIR 1961 Raj
32 bonafide b besn given the meaning, that
‘Mothing ks bomfide which b nol dore il
due  core and  stiendion® In Bladk’s [ow
Nicziomary . bonafide ke boen defined ws in
good faith, made in good fuith, withoul Frawd or
decell, simtore, penuing, In the case of Sd
Narcsh -Vs- Kamilal, AIR 1952 al 1952,
bonafide requirermnent defined as * there st
be i abiar of “mast have™ clement in the nood
ol land lord and slso thal his wam or noed of
ihe hoose mat be honestly felt by Bim" In the
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ease of Ciriza Derd V. RC, & E (dfice, AIR
I%5 Al 366 ke defmbion of bonafide
reqquirement is the land lord has & genuine need
10 cocupy 1he accommodntion, thal i, be must
have neossary 10 oooupy It and the nocessity
st be bonafide or peruing one.

19, In the back drop of such legal fiction la
v proceed with our own judgmet,

0. It mppears that suit was filed for eviction.
The lease agreoment, o it appesns was from
O 10198 ap fo 30,9199, PlainthT served
logal notice on 79,2, 2009 und sulf having Fled
on 2592002 w per Article 139 of the
Limitation Ac js not barred by limitation as
law provide for instlasion of such sl within
12 years from the dale of deermination of
tenancy. 1t appeurs from order sheet of Howss
Rent Control Case No. 19 of 2001 that it was
filed on 27012001, long 13 months of the
expiry of the agreement which was cxpired on
0091990 Le, House Rprd Control Case was
liled ul the time when thore was no lomse
BprEETEL

20, 1t s the case of plaimtifT that defendant is
defaulier n pryment of reot. 1 s the cse of
defendant thet he paid the rent theough debit
vouchers which is exhiblicd us exhibit Ga and
Ghi. There b no low gqualifying payment of
rent by debit vouchers. Bt may be o pomomal
prrasgemend without any legal hasis or foree, 17
we comsider the lense agroemeni then we ik
that romt was fixed, = first, @1 Th 25,000,
luteron, fixed at Tk, 45,000/ fom the period
of G110, 1996 o 30091999, On reference 1o
the vouchers it appairs that i spife of fixing
the remial o Tie 45,000/~ ma monthly mmi
defendant somctime pay Tk S00/=, sometime
Te 2000=, =ometime TR 5000, and
somotime T, 10,000/~ In this way during b
time of agresment, rent was pald piling ducs at
T 91300 and after oxpiry of leasc

R TTEITENT

agreement, ap to 01,09.2007 & occugtion
the premises, tent was  fuillen duc W
Th2ZA80000=, in total Tk 3595005 (b
refergnce to the  vouchers. 1§ appears  (hai
defemdant paid rent for Muaorch, 1999 o Tal
10,000/, April asd Maty, 19959 did nol pay niy
rent, Jung, 1999 on three different dates row
was poidin tois] Tk 32,000%=, Juby, 1999 puid
The 6000/~ in this way, defondani piisl
manthiy rerd up 1o 2008 with asserfion that T
puid advence money of Tk, 540,000/~ 1w
adjust, On reference 1o the exhibit Cba it cail
cusily be scon thal prymend es made was mad:
wormetimes beyond 7% of the following monih
Mo renl was paid by this defendam as per e
greement and no rent. receipt prodace in Cowl
fo qualify his such povment s payment fie
temancy. The relutionship betweon tenam and
lardlord i good bul when i brooght fo th
court, the court shall go with the Taw nog wil
the relationship s it was then a past and closid
chapter. tn many of the decisions it is hold tha
payment in lump do not exonenie deferdus
from eviction, We may refer 1o the decivioe
reporied in 46 DLR (ADD) 346, 448 1981 BCH
(AD) 41, 49 DLE (AD) 144, 2 MLR (AD) 117
31 DLE (AD) 183 and | BLD [(AD) 19 .

1%, Sirce defendant did not pay rent us po
terms of lense agreement and no reni receipl
produced in Court showing paymend of nod
and defendant’s chiim of payment of rent i
deble vouchers having mol refer 1o the mandly
remt of the sult promises, ms such, thin debwi
youchers doss not in sny way save 1l
defendant from the mischicl of defsuher w s
gvicted from the sult premises.

13, Ment questhon (4 whether the suit premise
required by it lamndiord bomafide omeen
decishim 1 is held tenafide roquirement. me
be proved. In some cases |i s held thai morels
simling tha piaintifT required the suit premis
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unilidy 3 not enough, furiher evidence i
"|||||I'I3d:. H'II ar hive soon here 8 no
Fhndlion ol boemfide requiremerd. 1t s
el lered o the basks of “hadge mmde nw® with
wivrence o ficls of coch of the cise In
Miwk's Tow [Ngooury  bonafide has been
bied @ in good faith, maode In gpood faiik,
sl fruusd or deceit, sincere genuine. In ithe

crd' of Sei Narosh <Vie- Kanailal, AIR 1952

cal AR banallde requirement o s
iy muss ba o shork of “must have”™ olomeni
i il need of Taned e aned alse that his wan
-+ micgt of the houne maist be honestly felt by
ki in the ease of Gerija Devi Y- BIC & .
siber, ATR 1865 All 366 (ke definition iy tha
|||nlhdl'-.l.ﬂﬂ.ﬂ:ﬂnmh
wvonmmodation, that |s, he must hove noceseity
ey il and the neceisiiy must be bonafide
oo perndng one”

i Im the inetard case in hand plaintiffs claim
il they noed the premises bonafide as they
lowl i thisr optien Lo reside b Dhake City ds
plilafifls meother b serioue il and for her
snimenl, 1he pmip:: i roquired. Secomdly,
Plaliifs  clabmed thet after the deaih of
Frobssae Yousul ALl he survived by § song
sal daughters a3 such, the ownership of
enncslond and posecssion there of remain
iiatlled. w5 wuch, they have 10 go Tor
aidisionied  constructhon  which  requined
bunlighment of the presenl  strectire
Iehibstoried construction in the presert diy Tor
wommidation of the soms aad daughion i
s oo ool duys i5 law by il [Hgh rse
wbding has  boon mm h' 1he
cowumment  for sccommodation: of  demaly
opidatied Dhakn City. Concept of accammad-
i s mlﬂ'-T'd d!.'.'l'.ﬂlﬂ.“r for the last
fomir or po Now s doys lnmilics Toods
wailort b rediding ui flids in & cornpact
pemise mither in homesiesd as such for use
wl aggupation, for congonial ntmosphere, |

e e oo Sharsrkr Vy. dyak Ak o avwodtoge; { S Lkl Chnblinier, of 1
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the plhintif, afler the death of arginel
owners; B innumber, required the premises for
building and rebuilding purpose it i eoough to
held that the sult premises i required by the
pluinéiffs boaafide. In the decision of 54 C.W
N. K0, 43 DLR (AD) 225, $0 DLR (AD) 210,
53 IR (AT 6 and 5 MLE {AD) 255 11 is beld
Bonafide requirgment has no defnition and it is
10 b consior on the fucts of each cae.

24 This defendsmt mabde ouf o cose (bl b
pibd advance money and renovitad the sult
premises with huge money which is 10 be
acdjustd by deducting  in proportionsts
guanium of money from renl. 11 the case of the
defendani s true the he could mke dheler ol
Secion 10 of the Premises Real Comral Act
Bt he did nol. On the question of renovsiion
ai ho clidm 1o fure of Tk, 50 lees & beyond the
ierrmm o th oentrac as b e Bje) olthe epse
agreement fenand was alfowed 10 maks minor
repair s the feme of T S00 por month. Loy
alse provide in secfion 13 af the Act itha
Lunifiord bowsid 16 give ronl receipt and il nei,
scrant cun demard 1o vt and Bring landlord to
courd 3 Section 27 of the Acl provide for
pumishment of he landlord for not providing
reril recedpl. Diefendant of no point of time went
tp court §o-enforce his begal right =5 alforoaid
Reforence mny b macke o the docishon off 4
BLD (AR} TT, 1984 BCR 520, 51 DER (AD)
155, 36 DLRK (AT 196, 56 DLR 47,

16, Defendam ralsed shjection s to service of
nofice, Modlee for determining tenancy ks as por
Section 106 of the Tramsfer of Propery Acl
TRED prowide for 15 dews notice and b will ke
effec from the doc of receive af Lhe natice
This motice wis issucd on 132002 long sflor
explry of tenancy sgrosment which expired on
3091959, An (lepal oocupan cm il =k
prfociion of lnw and can not challenge the
paiblee on the grownd it wes not serves] ne per
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saitlo law, 1egal occupan| con desine o notice
s that e may not be surprised by the aet of
the lnndlord bl can noi ke shelicr of law by
suvimg motice b (legel s [ was nol served
following ihe law. Docistons reporied 4 MLE
(ALY 410, I BELD (AID) 5] spesks that nothoe
s oaly giving information 1o the enant that he
Wil ni confinue with the lermncy.

27, In the insmn eme defondant make ou 2
case that matice was not sarved upee them but
1 is seen ihat notice waa issued: ot the addres
of defentsnt aed it wes ssml by regivlered poil
with acknawledpement due, exhibit 2 end 3.
Begtion 2T af the Generall Clmuse speaks notios
if isgued (1o the fenonl) o the sddress, which
defemiant did nol deny & any point of time,
speaks thai i1 is sevved.

28, 1t s the case of defendant that he paid ren
in HMous: Rent Control Case. I sppears that
lenansy, lease sgreement expired on 309 1 996,
It appears that the aforesaid case was filed on
27.001.200| bong afier explry of tenaney &3 such
payment of rent in Howe Rent Comrol case is
oo mimed with defawll, reference may be
made to the decislons of 43 BLE (ALY} 230,
1984 [BCT (AL 516, 85 DLR (ADN |15, and
b DR (AL) 494,

29. Dafendum lostly submit thal paymen
wai secepled by the lundlord. It s also
defendant’s  ease that homp paymend was
pcoepled by the landlord therchy lost the right
for evietion of the defendant. 1t is cemlod that in
scocpting rend afler defendam being defaobier
does not cxonersle defendant from eviction
Maoroavar, it s proved that the temani defendast
{a defaulver, sccepiing of rert inamy way, can
nol be comtreed s walver, ostoppels und
afgpuirsden e, -

3. Lo pow refer some decisions on this
score. The Appellnte Division in the case of
K. Chokmborty-Va- AP, Chowhdary 1981

BLD (AT 19= 1981 BCR (AD) 41 held tha
A termed paying rend of several months noa
lump shall ordinarily be iread s defaubior
umlesa there is o contmait to the contrury of sach
payment i covered by waiver or soguicsoence
on the part of the landleed™ The case of Remjan
Al Mgy -Ve- Md Heday-etalinh, 31 DLR
(b 83 wheno il b5 held that “payment ol
reni i lorop shiall ool cxonerate lenant frnm
teing o defnulier unbess there is comtrec) bo the
contrary Gf Such payment cover waiver of
serjulescence on the part of the landlard ™ The
casg of Premal Romjan [hes —Ve- Nasimn KRun
49 DLR (A 441997 MLR 112, whenein it
in held that ™ A fenant who had falled 16 pay
e within the dute stiipulotz in the agreement.
or in the shsence of agroement. according
the provision of the Ordinanee wikl be defuulter
and oot entitled 1o profection, 1t is, bowever,
open to kim to plead thal the landlard walved
kis right to roceive rert in terms of the
agreement of tho law.” In 46 LR (AD) 343 i
is held thal “Advance payment of rent b nol
sulficiont 7o wave the teanmt from being
defnulter.™ In this docision the case of Ramjan
All Misty -Va.- Md Hedoyetullah 31 DLR
(ALY 183, Profulls Kumer Chalmsborty =Ve.-
Anil Pros-hod Choodhurty and others, 13 DLR
35, the case of 40 DLR (AT)) §9 and 40 DR
(AL} 109 wers pelicd In the case of Mural
lilam=¥e Al Hosain Mimh, 50 DLE{AD) 114
it is held that “Under the jenancy sjpreement
rent of the previeus month was to be paid by
ihe 1% weck of ihe st month. Admittedly the
defendant an 3 5,85 sent by money order the
rent for the month of March and April 1986
ingaher 1o the plaintlf sl as such the
defendont elearly defaulied fo pay rend o lemst
for the month of March, 1986."

31 On the guestion of advance peyment the
Appelinie Bivigion in the ciae of Sumsddin

Wa.- Md Hosasin, 31 DUR (ADY) 155 held gha
“ Chaise () of section 10 of the premises Rew
Comtrol Crdinance prohibis the acceptance o
uny mum of moncy over and above the msi
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puynble by & tenant. This clause hes also made
Aliogal even any cloim or invitation of an offer
b the paymént of such siim ol money in the
iwem of premium, siland or fing cither when
iy b being oredted or ienewed, ar diring
iy conlimmnes Undor Claase (bB) oo one i
alliswed ta cladm or receive a- payment of mone
ihan one month's rent in advance.

¥, Agreement for lease is void under section
1ol the Comrasy Act when fts object is not
Eawllsl amd that |1 having not beon rogistered s
aognforceable  and  wlso  inodmissible  in
FYMICTICE,

W, The agreement in pay T 192000 by
wiay of advance rend was undoubiedly & port of
ihe gansiderntion of the tmnsaction as defined
i setion Md) of the Contma Ad. This
iontAveses  poshive. slElmory  mandaro @
pivivided in section 10 (b of thae Premise Rent
i vre] Cirdinance

W, In wiew of the snenfercoability of the
ipreemenl the pokifion & chat the appollant ks o
unthly tomant wha fa lisble o gjectment i he
minkgs  defiult in payment of ront as provided
n soction 1R {5) of the 'P'rl:nlil:l. R Conbrol
indingnoe ™ In the case of Ramjan ALl Mistry -
Vi- Mid Hedayotllah, 31 DLR (AD) 183
whorein it is held that  *i) In the case of
elamlt o paymend of renl, o berand s
prdectel, nopwithsarding the provisions of
i of Property Aol or the Corftracl Act
imm gjoctiminl & leng as be pays monl o the
inll exient allowed by the Fast Pakisian
Ioammes. Ront control  Ordimence and be
il 1se condithons ol the tenancy. T
chjpeession ‘md long as  terand pays el
wulicates that the paint of defiult on the pant of
it tenant will be nol only the date of Gling of
it st bt will continuee t decree s passid. 1t
bus pot however mean that if the lonent
depquent 10 the filing af the st has
byuited the rent with the Rent controdler, the
Whwle ingureed garlier W cured, On the
isinrary the tonmnt's lability for diefsult cven

after the filing of the solt contines onder the
T 111 the passing of the decree.

(i1} Prodection of the lenant agmies)
ciectmem ks on dhe fulfiliment of perlain
condiifons, He should pay rent io the full exteni
oflowable by the Ordimance and if he does sn,
b b= prodecied from gfectmetn on the ground of
defanli in the payment of femt B further sets
our-the -terms. of pa
paid within the time fised by the coniract, wnd
in the ahsence of any such comtreetl, withn
fifleenth day of the manth noxt following for
which the remt i3 pavable or he can depaosil rem
in jerm of section 19, Under the explanntion
ol mifh-scclion (%) il setion 18 o londlord glmbl
mal b deemed e have refisad to secepl any
rerd wrless the teod is remiffed within the
perind referred 1o I s subegection by posial
order and there has boen compliance with ather
details given tharein,™

35, The cme of Nur Hegum-Va- Dr Yosul
Abmed and another, 30 DLE (ADY) 210
wherein 11 s held ihal “Reguiremeni of he
demised premise for an adull son and @
witiowed duughier canmat b smdid 1o be a
requirement of any one else other than the
plaintilTs bocmuse they are very much within
his family,"

36, On the guestion of service of notios the
Appellaie Division held in the case ol Mirul
lelam-Ya -All Hossain Miah 50 DLRE (AT 174
whicrein It is held that “Notice semt 0 the tenant
by post @ the sidrosi of the sidl poamiscs
haviing boon returmed unserved with the remark
of the postal watharity “let” was preswssd 1o ba
En:l-ll service,” I the ceie of Abdul Axiz ~Vi.-
Abdul Majid 46 DLR (ADJ 2] wherans &t B
heeld that = If the peried of lease  expires with
e of time or iF the inderest of he lessor is
tranaferred, thatl will be o good ground For
evictlom of a femant undor the “Transfer of
Propony Act, but “hall ot of  [sell be
doomed to bo satisfagtory  cause within  the
meaning of elause el of sub-goction (11 of

Jentlidsin ke



section 18 of the Ordinancie A protection from
cvictien will be available 1o the tenant if he is
recly and willing to pay vent b the Tull exien
allowable by the Ordipance, motwithatanding
the expiry of the tom of e ond
nispwithainnding ihe trunsfiar of imenesi of Lhe
lessar,” In ihis decision it i further held that
“A pemon  continuing v possession- afier
tcrminating of a tenency in ki favour is slso &
fcrmnt,” Arel Forther held the “Rem control
legistation is o specil law glving & grester
prolection b o ionam 80 long he poys rend and
perfrmia the conditions of the fenanl.™ In the
casg of Kalu Mondal-Va.. Begumn Firdlatun
Mossa, 6 DLR (AD) 55 1 e beld that “The
provisiom confernplales  sn enquiry @ 10
whether the tenast was entitlo to the henefil of
the proteciion from eicciment due o mare
pocossary  when the fenant comes with &
positive cafe thel duig §0 somo | ahnsormd
situsibon i1 was Beyond his control o pey rent
Condithons- Hke war of liberation should be
rauii] I the smimory provision s an exceplion
claise 1o the sub-section.” |n'the case of Nur
Bogum-Yu= Dr. Yusuf Ahmed and inother, 2
MLE 3RO oin hebd that *The refisal to scogp
i mtier under section 106 of the T, F, Ast,
by the successar Chairman ol the Governing
Aoty sddressed to the outgoing Chairman and
sent under the cure of the defendunt Mo, 2 ol s
Kindergsrien school cun very well be consirusd
w8 refised by the Chairman and as such the
serviee of notice ander section 106 of the T, P.
Act s bald mw be peoper service™ In this
decision furtber held that “Requirement af the
demiced premiscs for an adult son und u
widowed davghier of the plaintiT cannmed be
said] Lo be & requiremenl ol anyose-else other
thir the plaintiTs because they pre viery much
within the family of the plainsiT" In the cnse
of Shar Hanuy -Ve- Md. Abdus Sobhan and
others, 2 ML 253 i fs heeld that *A temmet s

e Mlpest Wi Shormuiar Vy. ol Al o aoisdlas, (Wl Lddin Chabloder, 1 0
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net enditled to make  depostl of rent with i
House Femt Confrol unless the lsnd Tord b
rofused 1o &ccept the same sent 1o him by
Meney order under section 18 of i
Urdinance,

AT, ‘When o manthly femEncy was delermine
by the land lord serving notics ander sgetion
=106 of the Transler-of Property Acl, upoa L
origingl tenant his legal heire do not inherif i
tenancy right In the promises ard tey ks nel
entitbed s fresh potice under section 106 ol
TR A, Deoposit ol enl with the Hoose Rem
Contralier afier expiry of the due dste is of me
gave the tenant ram being a defaukier."

3M. On the question of honafide requiremo|
wi imay refer o the case of Sm Mareih Y.
Kannai Lal 56 CW. N, 480 whessin it is bell
that ~1t has already bocn pointed ot by i
Courd (hat the word “reguire™ s somelhin
mmare Lhan The word “desire” [ wess said by M
Justice Buckland in the well-known decision in
the fase of Rekbal Chand Doogar V. LRI
Cruz (1) [(1922) 26 C.W.N. 499] that in i
cage of requirement there is sn cloment ol
rieed, 'With gro respect (o the learned Judge o
mayhe painied opt that the same element o
need 15 also present in the cade of desing. W
do pof desire whal we do not  mewl
Pavcholophsts pole ouf thal there cannot be o
desire withouw ward or nee. The real distingim
between “desire” and “require™ lheg In il
Imisience of thisl need, There is an clemend o4
“must hove” i the cize of “require” which »

nol present in the cme of mere “desire™ 11 ¢

from  fhis siandpoint thal the question ol
requirement hes (o e determined, The wed
“bora fde' or "in good fith™ has got W |-
imterpreted In the lght of the definition ol "=
good faith™ given in the Bengal Cienerl
Claises Ac, “in pood faith”™ sceording o i
A means “honesthy™ and without neglipos.

Therefore in the present case what hag g s 1
x5 ihat there must be a son of “musi l=o

element in the noed of the landlord and fu 1

and also that his want or need of he house e
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I+ bsniatly Felt by Kime That both the slements
we wpiisfiod o the prefent coe will appesr
bt the judgments of bath the courts helow,
Hiliir the clremmstonces. 1he courls were Fghl
i pisting & decree of gjectment.”

i, I 1985 BCR.-96 i is held that “Simple
et fhat amownl of rend withow cause of
pomis of desire maney can Aot consider fll
depmealod auch g case i nol maimairable™ in
il e of Zaher Ahmed -Vs- Manik Sardar,
LR (AD) 63 whereén it is held that “The
uplierd |s wnder legal abligation o prove that
peeds  the premises  for honafide
srjiirgment. Uxpansion ol cxisfing huesingss
win i shop roomm adjscor Lo Chia mobam let o
cotediutes bona fide reguirement.” In the case
ol Hoshle Ahmed snd sihers -Ve- Avob Al
willgh 5 ML | whersin it s hold 1k
Wiwr it s proved tha the manthly jenant
i Lstiied bn payment af reni to the lund lord, he
iialsle 10 be geded on ground of being 4

i biiher and B2 can mot have any protection
sl the Tromizgd and Remt Congral
sndpmnge or the Transler of Propedy Ad. The
wind can well pass the docree for :d-l!:l‘rl'l!‘lT
aly ‘rl;u_md ol defuul af eyt af rem
aul i 80 dodng i s mot necessary for the goun
i snvestlgate 88 1o the benafide requirement.™
e case of Mohd Refique Sowdagor -Vi.-
e Abmed Miah Sowdager, 4 MR (ADN)
1o bcld thet “Apreemont taking sdvance on
siiilition of adjustmant with mormhiy reot o
« il nsfarl cuse being contrsry W Inw is void,
Y b ihe defendart is proved to be a defuulier
il e notice w 106 af T Act I8 -beld =
alipient comphance with the requirsment of
i thie decron passed by the irinl court and
deined by the IHigh Count Diwision in
iulim does ot suffer froen any (llegality and
wch pa inferference in called for”™ In the

i of Monowars Begum-Ya.- Atiguilah 4
K () 240 1ok hebd that Tt is sceled
i Il & tenant onec admiticd s ssich can tot
id his oviction by selting up title by virtos

i piwchase frem co-sharer withoot surrend-
wy, pessession of the premises.” Lewrned

-

Advocate for the respondert relied on the
decision the casc of Maorin Keshi [F'Rossrio
Wi, Hessan Movies Lid 4] DLR {AD} I35
where in i is beld that “The oms to bring &
case within the smbdt of 4. 19 &5 10 deposit fles
on ihe terand and conditions for remitance by
Moncy Order and deposit with Rent Controller
e io be fulfilbed by lm before he makes
deposit. “The tenant must offer the renl of =
manth with in the ined 1 the conlract,
if any, or within the Altcenth day of the mexi
manidh ns referred o in sectian TE{S) I the renl
affersd (5 refisad the tennm shall remit o by
Momcy Ordor within the period fixed, and i1 1he
Money Order is refuned undebivered, then the
terand phall doposil  with the Renl Confralter
within fifteen days of refurn of the Money
COrder™

4. Omoan over all consbdemtion of the eatire
mager we Tnd that the learmed Judge
gomirified no lcgality in decrecing the sui.
We find o substance in the appeak,

41, Wg have seon thal defendant flled the sult
subject msiter of Civil Revision, for restraining
the plairtiff fandiord permanontly  from
cvicting defendant i.e. challenging the titke of
the plainti 0 11 Is settled principle of law tha
iwnom can file suit but that be can done after
surrendering the suit premises fo the pledmtfl
landlard. Morsover, at ne pairg af fime tenan
has right 10 challenge the title of landlond
Moreover, we find thal defend-ani belng W
delsultar can not restrein the plainti T Brdlosd
from evicting him from tho sull prembes
permancntly, We find no substance in the rule

42, In the rosalt, the appeal b dismissed
wiithout any erdor 83 10 cost.

43, Rule of Clvil Revision Mo 4570 of 2009
Is acopedingly dischurged.

44, Send down the lower court records
Communcate this ooder ot opees
Eal




