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ger Rahman | Abdul Jalil (Md) & others
dhury J | Petitioners
dul Hoque J Vs

Rhement Judge, Artha Rin Adalat,
‘:',; Oth, 2015. 2nd Court, Dhaka, &

another...... Respondents*
Civil Procedure (v of 1908)
r XXI, rule 37
# Rin Adalat Ain (vii of 2003)
bn 34(1)
: without taking recourse to provisions
idirectly filed an application praying for
ge of warrant of arrest and order of
n which is palpably illegal and con-
the provisions of law. The Order shows
: Adalat in issuing warrant of arrest and
the petitioners for six months in civil
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No. 4 dated 4-3-2008 passed by the Artha Rin
Adalat, 2™ Court, Dhaka in Artha Execution Case
No. 27 of 2012 issuing warrant of arrest and order
of detention against the petitioner as reproduced
in paragraph No. 9 of the writ petition should not
be declared to have been passed without lawful
authority and is of no legal effect and/or pass such
other or further order or orders as to this Court
may seem fit and proper.

2. Facts relevant for disposal of this Rule,
in brief, are that the Respondent No. 2, First
Security Islami Bank Limited as plaintiff institut-
ed Artha Rin Suit No. 29 of 2007 in the 2" Court
of Artha Rin Adalat, Dhaka for recovery of Taka
1,93,54,953.29 against the petitioners as defen-
dants. The said suit was decreed ex parte on 19-8-
2007 against the petitioners. Thereafter the
Respondent No. 2 Bank put the said decree into
execution by filing Artha Rin Execution Case No.
217 of 2007 on 25-10-2007. The Respondent No.

2 Bank in the said Execution Case filed an appli-

m assigned the reason only stating that cation under section 34(1) of the Artha Rin Adalat

#gment-Debtor failed to appeal before
and to show cause in spite of pub-
gice under section 30 of the Ain in the
" the Ain does not say so.

[Miah Master vs Bangladesh, 61 DLR 760 and
gem Monir vs Subordinate Judge, 14 BLC 716

" wsuddin Ahmed with Faisal Reza—For
[iioners.

arrukh Rahman—For the Respondents.
, Judgment

ghmudul Hoque J: In this application
‘Article 102 of the Constitution of
flesh a Rule Nisi has been issued at the
gz of the Petitioner calling upon the
sdents to show cause as to why the Order

fimt Petition No. 6642 of 2013,

Ain, 2003 (“Ain”) on 4-3-2008 for issuing order
of warrant of arrest against the present judgment-
debtors petitioners. The Artha Rin Adalat heard
the said application and upon hearing vide its
Order No. 4 dated 4-3-2008 issued warrant of
arrest giving them detention for six months in the

civil jail. It is in this backdrop, the petitioners

filed this application challenging the validity and

propriety of the said order and obtained the pres-
ent Rule and order of stay.

3. The Respondent No. 2 Bank contested
the Rule by filing an Affidavit-in-Opposition and
supplementary Affidavit-in-Opposition denying
all the material allegations made in the application
contending, inter alia, that the judgment-debtor-
petitioners furnished no security against loan in
the form of mortgage and no property in the name
of the petitioners was found after making search.
In these circumstances the Respondent Bank has
no other alternative other than detention of the
petitioners in the civil jail to compel them to make
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payment of the Bank’s dues. It is also stated that
the instant Execution Case was filed in the year
2007, but the Petitioners did not come forward to
settle the Bank’s claim, cunningly avoiding arrest
adopting various foul play. It is also stated that in
the absence of any mortgage property, the order of
arrest was rightly passed by the Artha Rin Adalat
with a view to compelling the Petitioner for mak-
ing payment of the decretal amount and, as such,
the present writ petition is not maintainable.

4. Mr Julhasuddin Ahmed with Mr Faisal
Reza, the learned Advocates appearing for the
petitioners submit that before passing the order of
detention and issuance of warrant of arrest, no
show cause was issued and served upon the peti-
tioners as provided under Order XXI, rule 37 of
the Code of Civil Procedure (“Code™). It is also
argued that the order of detention was passed in
violation of principles of natural justice and with-
out giving an opportunity of being heard to the
petitioners. Mr Ahmed further submits that the
order of detention and arrest was passed by the
Artha Rin Adalat also in violation of section 34
(9) of the Ain as no auction was held before
issuance of such order of detention and warrant of
arrest. As such the impugned order is illegal and
unlawful. He further submits that the application
filed by the Respondent No. 2 Bank praying for
issuance of warrant of arrest against the petitioner
is not followed by any affidavit and sufficient
statement necessitating issuance of warrant and
order of detention against the Petitioners. It is also
argued that the loan in question has been insured
with the Sadharan Bima Corporation (“SBC").
Under the insurance policy, SBC undertook pay-
ment of the loan to the Respondent No. 2 Bank in
the event of failure of the borrower to repay of the
loan amount. In such a situation, the Bank, with-
out exhausting process of recovery from SBC and
adjustment of the amount to be received against
the policy and finding any shortfall thereof, issued
warrant of arrest detaining petitioners for six
months in the civil jail.
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5. Mr Forrukh Rahman,
Advocate appearing for the Responds
Bank submits that the petitioners beforc
are fugitive in law and, as such, they s
this application seeking any relief
issuance of warrant of arrest. In suppe
submission, he referred to the case g
Ullah Master vs Bangladesh reported i
760. It appears that the said judgment =&
relying on the decisions relating to crisis
He further submits that the loan in ques
not secured by any mortgage of the pm
no property of the borrower found avasig
placed in auction. As such the Bank :
other alternative other than detention @ rf
ment-debtors in civil jail. He also sulwm#
the absence of any security and any oifiss
ty owned by the judgment-debtor the &
Court on the prayer of the Decree Haill
rightly passed the Impugned Order and
illegality. It is also argued that the R
Bank tried to settle the dispute in
the Petitioners were not at all wnllmg
Bank dues. Consequentially, as a k
Bank has compelled to file an applicass
for warrant of arrest and for detention &8
tioners in civil jail, accordingly, the i‘ﬂ""
the order. He further submits that the S
several correspondences requested SEE
the claim under policy and forwasds
required documents as desired by thems#
and that plea SBC refrained from m
ment of the money. In these circumsi
no other way the Court at the insu
Decree-Holder Bank issued and
impugned order.

6. Heard the learned Advocal
ties, perused the Application,
Opposition,  Supplementary :
Opposition along with the annexsmss

thereto.

7. In the instant case the quessi
the petitioner’s lawyer regarding issss




gvided under Order XX, rule 37 of the
i acceptable in the present case as the
decided by this court in the case of
ksjum Monir vs Subordinate Judge
114 BLC 716 wherein it has been held
Rin Adalat Ain, 2003 is a special law.
of Artha Rin Adalat Ain shall prevail
. As such the said provisions under
rule 37 of the Code is not identical
mvisions laid down under section 34 of
Artha Rin Adalat is empowered to
mnt of arrest and order of detention
judgment-debtor subject to other pro-
mtained in sub-sections 2 to 13. Sub-sec-
section 34 provides that before issuance
of arrest and order of detention at least
to be held once and it is the sine qua
pissuance of order of detention but in the
|se 1o property was mortgaged by the
'as security against loan to be sold in
Bowever, the loan was secured by an
¢ Policy. As per terms of the Policy the
B Company i.e. SBC as guarantor is
liged to pay the outstanding dues of the
event of failure of the borrower judg-
ptors. It appears that the Respondent No.
frtain initiatives for recovery of the loan
BC under Insurance Policy but the
mt-Bank could not show any paper
hat SBC refused to pay the claim under
by rather it appears from the letter dated
3 written by SBC to the Bank asking
ovide with some information regarding
en by the Bank for recovery of the loan
Petitioners. It means that the process is
gomplete. In other words, if we consider
eneficiary of the Insurance Policy is the
Debtors in that case section 36 of the
B provides provision for recovery of decre-
pnt from the persons from whom the
s due and owing to the judgment-debtor.
per appreciation of the matter section 36 of
imay be looked into which runs thus:-

oy (3) W oM awMEeE wade wat

Abdul Jalil vs Artha Rin Adalat Mamdid Hogue J)

477

wfEs @ @; @W P UE 770 3o Wit
B eedl wWite, OrR 2B WWEe, T qfers
A s A W fare, e e wdre wifte
a1 Bt eften T, B2 22rS fEdigs Sraw e
B wmMEre waMite o Afiesie wie v
TR g3 avEs, T% B WM 26k o & 99m
aqafs AW emm @l gae Be M wm @ afe
witrea e & wffme wda s oo 28T wiEes
& TR0 |

() @vfre we @ WA fome R ar@
Age, TA-q@ (3) @@ Ry Brafie wre -
wiE @MW it sfEw, e, wiffs afevm a
Temm 3 e Bre @W S cfe 23,
uMEe TG (ot wfew, e, wifes afsvm a
Efiears az freb fod fag? sam w0 sl sfam
TGE 2307, TW D1l (e oA wwm aface wnfaca;
AR AUHTR (T AP 3%, ferenfad afem, «ifaf @,
o @W «4[ wEE, offf, IeReTET 9@ S
T @ TR WS TS (7 T W@
ZIE A

(©) BA-4i1 (3) 8 () 97 WA AWETS TG
2Wa W S S S afE @ efeve
Wil A fFed 2qre wweifamd wd i &
WA WA, GAR T WMES dew o9
WIfeEs en «a wofiR wyeEE T T
s e wmm i |

8. Inthe present case admittedly loan of the
Bank was secured by a Policy with SBC a statu-
tory body corporate. Under the said Policy SBC
undertook payment of the outstanding dues to the
Bank. In the event of failure of the loanee the
Bank as Decree-Holder is legally empowered to
compel SBC to make payment of the money
under the policy by filing an application before
the Artha Rin Adalat and after receiving the
money under policy and adjustment of the same
with the decretal amount, if there be any short fall,
J the Decree-Holder Bank can proceed with the
other properties of the judgment-debtors and
finally by filing an application for arrest and order
of detention. But in the instant case the Bank




