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IN THE SUPREME COURT OF
BANGLADESH
HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

INCOME TAX REFERENCE
APPLICATION NO. 240 OF 2011.

Zinat Ara, J Grameen Danone Foods

Limited represented by its

Kazi Md. Ejarul Executive Director
Haque Akondo, J Grameen Bank Bhaban

(13" Floor), Mirpur-2
Judgment on Dhaka- 1216.
26.02.2018. | ... Applicant.

Vs
The Commissioner of
Taxes, Company Circle
No. 7, Taxes Zone-3

Dhaka.
...... Respondents
For the | Mr. Sarder Jirmar Ali with
applicant. Mr. Md Forrukh Rabman,
Mr. Md Delower Hossin,
Advocates
For the | Ms. Nurun Nahar, AAG

Terms, Issues and Phrases:

IT reference, Questions of fact- not to be
decided in  Reference jurisdiction,
Remanding back the case for the
Tribiunal, Cash sale of yougurt- not to be
compared with foreign company in
assessment of a local company, Question
on trading account- question of fact,
Determination of sale as well as rate of
gross profit- a question of fact.

Main Decision:

In the above context, the matter is sent
back on remand fto the Tribunal for
deciding the appeal afresh in accordance

with law considering all the aspects of the
appeal, after giving the assessee an
opportunity to take additional grounds in
appeal, to produce further documents, if
so required.

The Tribunal is further directed 10
dispose of the appeal within ninety duy
from the date of receiving copy of the
Jjudgment...........(Paras 28 and 29).

The Registrar, Supreme Court of
Bangladesh is directed to take necessary
steps under section 161(2) of the Income
Tax Ordinance, 1984....... (Para 32).

Income Tax Ordinance, 1984: Section 160:
Cash sale and Trading account: being
question of facts cannot be decided in
Reference jurisdiction:
We are also of the similar view thai i
case of cash sale of yogurt, eic., it was nuol
necessary for the seller i.e. the assessee 10
bother about the names and addresses ovf
the purchasers or preserve it. But the
DCT rejected it for the said reason, which
- is affirmed by the appellate authorities
unlawfully.

Moreover, it appears from the assessment
order that the assessee is a Bangladeshi
company, but the DCT, while estimating
the sale as well as rate of gross profit,
rejecting the assessee’s claim, estimated
those considering only the sale and rate
of gross profit of a renowned multi-
national  company  registered  in
Bangladesh, namely, New Zealand Dairy
Products Bangladesh Limited, which is
not proper.....(Paras 21-22).
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Income Tax Ordinance, 1984: Section 160:
Determination of sale as well as rate of
gross profit being a question of fact, cannot
be determined in reference jurisdiction:
It is frue that determination of sale as
well as rate of gross profit is a question of
Jact and this question of fact has to be
decided finally by the Tribunal.

In the instant case, it appears that the
assessee raised question on frading
account rejection before the Tribunal,
but the Tribunal has not considered this
aspect of this case, as it ought to have
been done.

Be that as it may, in an income tax
reference application, we are not going to
discuss the detailed facts of the case, as
this court is not sitting in an appellate
Jjurisdiction.

However, it appears that the assessment
order apparently shows some
contradiction, efc. as discussed but both
the appellate authorities, the
Commissioner of Appeal and the
Tribunal without considering those in a
mechanical way rejected the
appeals....... (Paras 23-26).

Income Tax Ordinance, 1984: Section 160:
Contradictions in findings by DCT in its
assessment order is to be determined by the
Tribunal:
Thus, it is crystal clear from the
assessment order that the DCT made
contradictory remarks in the assessment
order itself relating to submission of bills,
vouchers, etc. by the assessee. In one
place, the DCT mentioned that the
assessee’s . representative  produced
travelling bills, vouchers, but at the time
of assessment, he mentioned that the

assessee has not produced travelling bills,
vouchers, etc.

Similarly, in the expenses relating to |
mobile phone bills, the DCT observed ;
that the assessee has not filed bill, -
vouchers and call register. But the |
learned  Assistant  Attorney General |
frankly concedes that in case of pre-paid
mobile phone, no bill is sent to the:
subscribers and she has also failed to
show us any law that maintenance of call
register is necessary....... (Paras 16-17).

However, it appears that the assessment.
order apparently shows some:
contradiction, etc. as discussed but both
the appellate authorities, the
Commissioner of Appeal and the
Tribunal without considering those in @
mechanical way rejected the
appeals........(Para 26). :

Cases cited and/or relied on:
R. B. Jessaram Fatehchand (Sugar:

Dept.) v. Commissioner of Income-Tax, :
Bombay City IT TR (Vol. 75) 33. A

JUDGMENT
ZINAT ARA, J:
1. This Income Tax Referencc“

Application (hereinafter stated as the reference &
application) under section 160 of the Income?
Tax Ordinance, 1984 (hereinafter referred to
as the Ordinance) has arisen out of the order §
dated 30.01.2011 passed by the Taxes]
Appellate Tribunal, Division Bench-5, Dha
in Income Tax Appeal No. 660 of 2010-2011.
This is relating to the assessment year 2008-
2009. |

4‘
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® 2. The assessee-applicant-Grameen
# Danone Foods Limited (hereinafter stated as
the assessee) is a company limited by shares
fand registered under the Companies Act,
11994, The assessee is engaged in the business
fof developing and dealing in food products,
dairy products and beverage. The assessee-
company is formed to carry out social
‘business and so, its profit is not for financial
benefit but for social benefits i.e. supplying
nutrition to the poor people, particularly, to
the children at cheap rate by selling milk
ibased products like yogurt, etc.

3. The assessee filed its income tax return
for the assessment year 2008-2009 showing its
income at a loss of Tk. 1,68,63,036/- before
ithe Deputy Commissioner of Taxes,
| Companies Circle-7, Taxes Zone-3, Dhaka
| (hereinafter referred to as the DCT).
| Whereupon the DCT illegally assessed the
| income of the assessee ex parte at Tk. 14,230/-
" 4. Being aggrieved by the assessment
 order, the assessee preferred an appeal being
¢ Aikor  Appeal  Patra-445/Coy-7/Ka:Au:-
L 3/2009-10 before the Commissioner of Taxes
| (Appeals), Taxes Appeal Zone-3, Dhaka (the
E Commissioner of Appeal, in brief). The
. Commissioner of Appeal, upon hearing,
' rejected the appeal by order dated 24.06.2010
. and thereby, affirmed the assessment order
' ‘made by the DCT.

'5. Being aggrieved, the assessee
. preferred a second appeal being Income Tax
- Appeal No. 660 of 2010-2011 (assessment
year 2008-2009) before Taxes Appellate
Tribunal, Division Bench-5, Dhaka (briefly,
the Tribunal). The Tribunal, upon hearing, by
~ order dated 30.01.2011, rejected the appeal
and thereby, maintained the order passed by
the Commissioner of Appeal.

-
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6. In the above backdrop, the assessee
has filed this reference application raising
certain questions of law.

7. Subsequently, by filing a
supplementary affidavit dated 29.10.20 17, the
assessee reformulated the original questions of
law in the following manner:

L. Whether, in the facts and on the
circumstances of the case, the
Tribunal under sections
159(2)/29, 130A, 183(2) of the
Income Tax Ordinance, 1984
(the Ordinance) was justified in
maintaining disallowances except
statutory ones for reasons of non
deduction of tax  (where
applicable) and  for  non
verifiability of expenses while
the applicant made proper
deduction of taxes and produced
100% of the expenditure
verifiable?

II. Whether, in the facts and on the
circumstances of the case, the
Tribunal under section 159(2) of
the Ordinance was justified in
upholding inclusion of
depreciation in computation of
trading version, in so far the
schedule of depreciation on plant
and Machineries, had been
presented in the audited accounts
and further the Tribunal is
justified holding such
depreciation as a component for
application of trading version and
that the application is disentitled
to depreciation allowance as per
3" schedule of the Ordinance?
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[II.  Whether, in the facts and on the

circumstances of the case, the
Tribunal under section 159(2) of
the Ordinance was justified in
estimating higher-sales and at the
same time applying higher rate of
gross profit, the notional trading
version with reference to a
separate entity in absence of
reproduction of similarities and
dissimilarities and other co-
related factors, in as such 100%
of purchase, sales related
evidences are verifiable?

[V. Whether, in the facts and on the

circumstances of the case, the
Tribunal under sections
159(2)/35 of the Ordinance was
justified in maintaining excess
estimate of scrap sales over the
sales disclosed by the applicant?

Whether, in the facts and on the
circumstances of the case, the
Tribunal under sections 159(2),
119(1) of the Ordinance was
justified in upholding addition of
the part of share money deposit
Tk. 31,25,000/-(refunded) as
income from other sources under
section 19(1) of the Ordinance
inasmuch as, the assessec-
applicant received the share
money deposit Tk. 56,25,000/- in
anticipation of shares of full
value but because of limitation in
shares the applicant company
issued  shares worth TK.
25,00,000/- and refunded Tk.
31,25,000/- in the following year
and as such being no abstract of
balance it could not be reflected

in the balance sheet of Gramee
Byabosha Bikash?”

8. The assessee filed a series
supplementary affidavits reiterating more
less the same facts and annexing som
documents. -

9. The Department-respondent i.e. th
Commissioner of Taxes, contested  th
reference application by filing an affidavit-i
reply controverting the statements made in the'
reference application and supporting the':
orders of the DCT, the Commissioner
Appeal and the Tribunal.

10. Mr. Sarder Jinnat Au, the learned
Advocate for the assessee-applicant, appearin
with the learned Advocates Mr. Md. Forruk
Rahman and Mr. Md. Delower Hossain, takes
us through the reference application, the seri
of supplementary affidavits, the annéxures
thereof and put forward the following
arguments before us:

(i) the assessee-applicant received §
Tk. 56,25,000/- from Grameen §
Byabsha Bikash and the assessee "
issued twenty five lac shares of §
Tk. 100/- each only and the }
remaining  balance of Tk. §
31,25,000/- was refunded in the §
next year. Therefore, no &
subsistence of balance was §
entered in the balance-sheet in ¢
Grameen Byabsha Bikash. Thus,

the Tribunal is not legally &
justified in maintaining addition §
of the aforesaid amount under |
section 91 of the Ordinance; 1

(i) upon receiving notices, the ¥
assessee’s representative |
appeared before the DCT and '
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(iii)

(iv)

submitted salary statements,
documents relating to repairing
and maintenance  expenses,
copies of electricity bills, gas

bills, fire service expenses,
security service expenses, bills
vouchers relating to hire of
transportation, bills vouchers
relating to travelling, bills
relating to telephone, FAX,
Email, Bank statements,

permanent assets, etc., which is
also  apparent from - the
assessment order;

the DCT, upon receiving all the
aforesaid documents in support
of the assessee’s claim, has not
served any notice or further
informed the assessee under
section 82(2) of the Ordinance
for producing any further
documents. Had the assessee
been asked for producing any
other relevant documents, the
assessee would have produced
the said documents in support of
its claim;

the assessee is a Bangladeshi
company engaged in production
of dairy products. But, from the
assessment order, it appears that
though the assessee showed its
income as a loss, the DCT
rejected the sale mentioning that
all expenses were not supported
by bills and vouchers and
estimated the sale of the assessee
at Tk.  80,00,000/- and
determined gross profit @ Tk.
23.05% on the basis of a
renowned foreign multi-national
company being New Zealand

v)

(vi)

(vii)

Dairy  Products  Bangladesh
Limited;

the Commissioner of Appeal and
the Tribunal have not also
considered that the profit of the
assessee, a Bangladeshi small
company, cannot be compared
and estimated on the basis of a
renowned foreign based
multinational company. The
relevant authorities ought to have
estimated the income and the
profit of the assessee comparing
with the income of other local
dairy products companies like
Milk Vita, Arong, etc. But,
without doing so, the profit of the
assessee company as well as rate
of gross profit was estimated by
the DCT illegally and the said
illegal order was affirmed by the
Commissioner of Appeal as well
as the Tribunal unlawtully;

the assessment order is self
contradictory, as it is evident
from the first page and second
page of the assessment order
about submission of documents
relating to travel expenditure, etc.

it is true that all the grounds were
not properly taken by the
concerned lawyer before the
Tribunal. But general grounds
were taken before the Tribunal
and the Tribunal as an appellate
and final fact finding authority
ought to have decided the matter
considering all the facts and
circumstances of the case. But
the Tribunal, without doing so, in
a mechanical way affirmed the
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order of the Commissioner of
Appeal and rejected the appeal

preferred by the assessee
unlawfully;
(viii)in  the above facts and

circumstances, the matter ought
to be remanded to the Tribunal
for deciding the matter afresh
after giving an opportunity to the
assessee-applicant to  submit
necessary documents before the
Tribunal.

11. In reply, Ms. Nurun Nahar, the leamed
Assistant Attorney General appearing on
behalf of the respondent, contends that the
questions re-formulated in the reference
application have neither been raised nor
decided by the Tribunal and therefore, there is
no scope to decide the aforesaid questions as
re-formulated in the reference application. She
next contends that it is a settled principle of
law that the question relating to estimate of
sale as well as gross profit is a question of
fact, which cannot be decided in an income
tax reference application. She further contends
that the assessee failed to supply all necessary
documents, bills and vouchers in support of its
claim and, as such, the DCT lawfully rejected
some of the claim of the assessee. Therefore,
the said order was legally affirmed firstly, by
the Commissioner of Appeal and secondly, by
the Tribunal. She finally contends that in the
facts and circumstances, answers are not
necessary to the questions as reformulated in
the reference application and the reference
application is liable to be rejected.

12. We have gone through the reference
application and the connected materials on
record Viz. the assessment order made by the
DCT  (Annexure-B  to the reference
application), the first appellate order passed by

the Commissioner of Appeal (Annexure-C to
the reference application) and the second
appellate order passed by the Tribunal
(Annexure-A to the reference application).

13. We have also gone through the series
of supplementary affidavits filed by the =
assessee and the affidavit-in-reply filed by the -
department-respondent.

14. From the assessment order (Annexure- -
B to the reference application), it appears that
the DCT observed therein as under:

“oa et TSl A RS
AR Mo WA, afia, wAe afew <a
snd GOE I s | efefifk s @,
e I Frel @ Es qaifa
toft ¢ Rary I 220s oW o418 TTIMR |
@e @A, GRS € IHA-TIFA LqHT -
guEifa, e fReem a4, o= Rew s,
AR euF™, 2R w1 GEet e e
s, T3 8 NI ANE, IS
e el qar gt 1o TS AN

(Underlined by us)

15. From the above quoted order, it
appears that at the beginning of the assessment
order, the DCT has clearly mentioned ®rsa”
auEA,........... wIfRE/CogT aw WR SRAw A
22" But in the second page of the assessment
order, he observed and decided,- “&%% @ Tre@re
<F5 WA T TTAMCE 2D 08¢/ BIFT | WAHT I90F
@ Rmd 31 @m @ oo wilke/Sgem w1 =
AR T ARAGO @5 AGIR T OF A | GTOREH
AT U6 T2TS WAL A 22 51 ¢ 000/"

(Underlined, emphasis supplied)
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16. Thus, it is crystal clear from the
assessment order that the DCT made
contradictory remarks in the assessment order
itself relating to submission of bills, vouchers,
etc. by the assessee. In one place, the DCT
mentioned that the assessee’s representative
produced travelling bills, vouchers, but at the
time of assessment, he mentioned that the
assessee has not produced travelling bills,
vouchers, etc. "

17. Similarly, in the expenses relating to
mobile phone bills, the DCT observed that the
assessee has not filed bill, vouchers and call
register. But the learned Assistant Attorney
General frankly concedes that in case of pre-
paid mobile phone, no bill is sent to the
subscribers and she has also failed to show us
any law that maintenance of call register is
necessary.

18. In an unreported judgment dated 24th
January, 2017 passed by this Division in
Income Tax Reference Application No. 80 of
2005 (in which one of us was a party), while
deciding the question on maintenance of
Telephone Call Register, the High Court
Division observed and decided  that
maintenance of Telephone Call Register is not
necessary.

19. It further appears from the assessment
order that the DCT decided, 31512 a1 ¢/ =11
B vyl wwe feb & ww e o e R
41 223 o feifae et wifve war 2 w12

20.In the case of R. B. Jessaram
Fatehchand (Sugar Dept.) v. Commissioner
of Income-Tax, Bombay City II, reported in
ITR (Vol. 75) 33, it was decided.in Indian
jurisdiction as under:

“In the case of a cash transaction
where delivery of goods is taken
against cash payment, it is hardly
necessary for the seller to bother about
the name and address of the purchaser”

21. We are also of the similar view that in
case of cash sale of yogurt, etc., it was not
necessary for the seller i.e. the assessee to
bother about the names and addresses of the
purchasers or preserve it. But the DCT
rejected it for the said reason, which is
affirmed by the appellate authorities
unlawfully.

22. Moreover, it appears from the
assessment order that the assessee is a
Bangladeshi company, but the DCT, while
estimating the sale as well as rate of gross
profit, rejecting the assessee’s claim,
estimated those considering only the sale and
rate of gross profit of a renowned multi-
national company registered in Bangladesh,
namely, New Zealand Dairy Products
Bangladesh Limited, which is not proper.

23. It is true that determination of sale as
well as rate of gross profit is a question of fact
and this question of fact has to be decided
finally by the Tribunal.

24. In the instant case, it appears that the
assessee raised question on trading account
rejection before the Tribunal, but the Tribunal
has not considered this aspect of this case, as
it ought to have been done.

25. Be that as it may, in an income tax
reference application, we are not going to
discuss the detailed facts of the case, as this
court is not sitting in an appellate jurisdiction.

26. However, it appears that the
assessment order apparently shows some
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contradiction, etc. as discussed but both the
appellate authorities, the Commissioner of -
Appeal and the Tribunal without considering
those in a mechanical way rejected the
appeals.

27. Considering the above facts and
circumstances as discussed hereinbefore, we
arc of the view that without answering the
questions re-formulated in this reference
application the matter should be sent back on
remand to the Tribunal for deciding the matter
afresh.

28. In the above context, the matter is sent
back on remand to the Tribunal for deciding
the appeal afresh in accordance with law
considering all the aspects of the appeal, after
cwinz the assessee an opportunity to take -
=“3itionz]l grounds in appeal, to produce

. ~+rzr documents, if so required.

19. The Tribunal is further directed to
- spose of the appeal within ninety days from
the date of receiving copy of the judgment.

30. With the above observations and
directions, the reference application is
disposed of without answering the questions
reformulated by the assessee.

31. No costs.

32. The Registrar, Supreme Court of
Bangladesh is directed to take necessary steps
under section 161(2) of the Income Tax
Ordinance, 1984.




